V. Core Elements

» HYDROPOWER
Hydropower and Fish: Pursuing Opportunities

|. Current Situation: Where are we now?

Background

Hydropower dams and facilities have had profound negative impacts on river systems
and on anadromous fish. Chapter |1. Background: Setting the Context briefly describes
the adverse effect of hydroe ectric development on salmon populations and their habitats.
There are, unfortunately, no smple fixes and there is consgderable res stance to fixes that
would reduce power production.

Hydropower facilities fal into three generd groups -- federa, non-federd FERC licensed
projects, and non-federa projectsthat are not licensed by FERC. About 60% of the total
hydropower capacity in the state of Washington comes from federal dams constructed

and operated by the U.S. Bureau of Reclamation (USBR) and U.S. Army Corps of
Engineers (USCE) on the Columbia- Snake River sysem. Bonneville Power

Adminigration (BPA), afedera agency within the U.S. Department of Energy,

essentidly manages the river by coordinating operations of the Columbia- Snake River
system's mgjor dams owned and operated by the U.S. Army Corps of Engineers,
(Bonneville, The Dalles, John Day, McNary, Chief Joseph, and the four lower Shake
dams- Ice Harbor, Lower Monumental, Little Goose and Lower Granite - in Washington;
Hungry Horse in Montana; and Dworshak in Idaho), and the U.S. Bureau of Reclamation
(Grand Coulee in Washington and Libby in Montana).

Non-federa hydroelectric dams are generally operated by private developers,

stockhol der-owned utilities, municipd utilities, or public utility digtricts. Under the

Federd Power Act (FPA), the federa government regulates most of the non-federd
hydrodlectric projects. BPA coordinates, however, the operation of three mid-Columbia
Public Utility Digricts dams, (Wells, Rocky Reach, Rock Island, Wanapum, and Priest
Rapids) as part of the Columbia- Snake River system.

Nearly dl non-federd dams must be licensed by the Federd Energy Regulatory
Commission (FERC). FERC is an independent regulatory agency within the Department
of Energy. Itisdesgnated by Congressto carry out the provisions of FPA and to oversee
the construction and operation of hydroelectric projects. Modifying the operations at
federdly licensed hydroelectric projects is aso done through FERC. FERC issues
licenses for hydrodectric projects for a period of 30 to 50 years.

A few non-federa projects are not licensed by FERC, either because FERC has
determined that it does not have jurisdiction over the project, or the project is exempt
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(generates less than 5 Mega-watt, or it islocated on a non-navigable water body), or it
was congtructed prior to the passage of the Federal Power Act and no modification was
made to the project (e.g. Electron dam on the Puyalup river).

More than 80 FERC licensed hydropower projects are operating in Washington State.
Many of these licenses are expiring and must be renewed in a process known asre-
licensng. Specificdly, twenty-two dams, or 14 projects (not al of these arein sdmon
habitat) have licenses due to expire between now and 2010 and will be subject to the re-
licenang process. Re-licenaing isaprocess Smilar to licenang anew project. When
these licenses expire, alicensee who wishes to continue operation of the project must
apply for anew license. The licenseeis required to submit afind license application two
years before the actud expiration date of the license. The licensee must consult during
the proceeding with state and federal resource agencies, tribes, and the public.

New license proceedings are an avenue to implement environmental improvements at
hydropower projects. The proposed continued operation of a project must be evaluated in
light of current laws and regulations (most of today’ s environmentd laws and regulations
did not exigt at the time many projects were congtructed). The process of rdicensing
hydropower dams has resulted in improvements at severa dams through higher instream
flows, restoration of flows to de-watered by- pass reaches, fish passage facilities,
protection of riparian habitat, and establishing mitigation and restoration trust funds.

Thelicensing process must comply with the Federa Power Act, the Nationa
Environmenta Policy Act (NEPA), the Fish and Wildlife Coordination Act, the Clean
Water Act, the Northwest Power Act and severa other federal statutes (see section B).
The Endangered Species Act (ESA) imposes substantive requirements on FERC to
protect species listed as threatened or endangered: any proposed action thet islikely to
jeopardize alisted species or adversdy affect its critica habitat requires FERC to consult
with the appropriate federal agency, USFWS or NMFS. Modifying the operation at non-
federal and non-FERC licensed project can be done using sate laws for water qudity,
ingdream flows and fish passage and federd fish and wildlife laws.

While the focus of this paper is on the use of FERC licenang process to achieve the
dated god, it isimportant to note that an gpplicant could choose to develop a Habitat
Conservation Plan (HCP) under section 10 of ESA. Under section 10, the USFWS and
NMFS are authorized to issue Incidental Take Permits to applicants who satisfy the
requirement of ESA. In the development of HCPs, the Sate plays a very important role
in the negotiations between NMFS, USFWS, tribes, FERC, EPA, State, hydropower
project applicants and non-governmenta organizations (eg. American Riversinc. is
party to the Mid-Columbia HCP agreement).

Thefollowing isabrief description of the Mid-Columbia Habitat Conservation Plan.
Some components of the agreement can be used in other hydropower HCPs.
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Mid-Columbia Habitat Conservation Plan

The non-federd hydropower projects within the Columbia- Snake River system (three
mid-Columbia Public Utility Digtricts) are subject to requirements of FERC licenang, the
Endangered Species Act (ESA), the Nationa Environmental Policy Act (NEPA), the Fish
and Wildlife Coordination Act, the Northwest Power Act and Sate authority under the
Clean Water Act, and the Federal Power Act. Development of Habitat Conservation
Plans (HCPs) under section 10 of ESA are being negotiated by the mid-Columbia PUDs
to meet the requirements of ESA and FERC licenang.

In Junel998, Chdlan and Douglas Public Utility Didricts (PUDs) entered into an
Anadromous Fish Agreement and Habitat Conservation Plan (HCP) with co-managing

federa and state fishery management agencies and tri b&l, power-purchasers, and
American Rivers, Inc., anon-profit environmenta group. The objective of the agreement

isto achieve 100% No Net Impact (NNI) for anadromou5%1lmonids2 affected by Wdlls,
Rocky Reach, and Rock Idand dams on the Columbia River. When the agreement
becomes effective, the two PUDswill receive an Incidental Take Permit for the species
covered in the planned 50 year FERC license.

The god of NNI must be achieved in a manner that is compatible with saif-sugtaining
natural populations. The primary meansto achieve NNI isto ensure ahigh surviva rate
of fish passing through the three reservoirs and project structures. However, some
impacts will be unavoidable or extremdly difficult to mitigate. Measures taken by the
Mid-Columbia PUDs to improve natura production of anadromous fish in the region will
compensate for mortality in project and reservoir passage. Two strategies will be used:
(2) habitat protection and restoration, and (2) hatchery production of affected speciesin
the maingem mid- Columbia River and its four mgor tributaries. the Wenatchee, Entiat,
Methow, and Okanogan watersheds.

Passage Program.

The god of the passage program at each dam is to achieve 91% passage surviva within
the geographic area of each hydroeectric project, by a combination of project
improvements and management actions. Within this overadl 91% surviva god isan
independent standard of 95% juvenile downstream migration surviva at eech project. To
compensate for the remaining 9%, the PUDs will fund two programs for the duration of
the agreement (1) a hatchery programin the region to contribute to the rebuilding and
recovery of naturally spawning populations and to compensate for unavoidable losses,
and (2) aprogram (funding) to protect and restore saimonid habitat in areas upstream of
the hydrod ectric projects and to compensate for mortdity at the dams.

1 The co-managing fishery parties include the U. S. Fish and Wildlife Service, the U. S National
Marine Fisheries Service, the Washington Department of Fish and Wildlife, the Colville Confederated
Tribes, the Yakama Indian Nation, and the Confederated Tribes of the Umatilla Indian Reservation.

2plan Species are chinook salmon, steelhead, sockeye salmon, and coho salmon.
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Current Applicable Palicies

Congress, in enacting severd laws specific to hydropower, has determined that some
basic environmenta protection must be afforded at every dam, and should not be
bal anced away to promote hydropower.

Pursuant to Section 10(j) of the Federal Power Act, as amended by the Electric
Consumers Protection Act, state and federal resource agencies (e.g. U.S. Fish and
Wildlife Service, Washington Department of Fish and Wildlife and NMFS) may
recommend that certain fish and wildlife protection measures are included in anew
license. FERC isrequired to give these recommendations due consderation and must
adopt them unless FERC finds them inconsistent with the Federal Power Act. FERC
is required to hold a dispute resolution meeting to resolve disagreements between the
resource agencies and FERC.

Under Section 10(a) of the Federd Power Act, FERC must give “equa

consideration” to power and non-power values. In doing so, FERC must consider the
extent to which a project would be best adapted to a comprehensive plan for
developing awaterway. FERC need not act consgtently with a comprehensive plan,
but must justify adecison not to. The stat€' s primary comprehensive planisthe
Washington State Hydropower Development and Resource Protection Plan,
completed in 1992.

Under Section 4(e) of the Federad Power Act, FERC must include measures
prescribed by the agency responsible for managing afedera reservation (eg. a
nationd forest) upon which part of a project resides.

Under Section 18 of the Federal Power Act, both the Department of Interior (acting
through USFWS) and the Department of Commerce (acting through NMFS) may
prescribe up and downstream fish passage measures at a hydrodectric project. These
prescriptions are mandatory .

FERC generdly preempts state laws and regulations. For example, hydrodectric
licensees are not required to obtain hydraulic project approvas (HPAS) from the Sate
Department of Fish and Wildlife. One exception is that the State water pollution
control agency (in Washington State, the Department of Ecology) may require
mandatory conditions on hydrod ectric projects viaissuance of awater qudity
certification pursuant to Section 401 of the federd Clean Water Act. The State has
broad discretion to require measures, which are necessary to sustain a designated use
of awater body (e.g., sdmonid migration, rearing, spawning and harvesting).

In addition, the Department of Ecology (Ecology) bdievesit has authority to
condition water qudlity certifications (under section 401 of the federad Clean Water
Act) with new, generdly higher, ingtream flow requirements, even on long-existing
hydropower projects with state water rights. Hydropower project owners disagree.
Pend Orellle Public Utility Digtrict hasfiled an apped of Ecology’s decison to
condition awater quality certification for its Sullivan Creek project with ingream
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flow requirements higher than those on an existing water right. The outcome of this
liigation will Sgnificantly determine the gate's ahility to influence and modify the
operaion of hydrodectric projects during licensing proceedings in which the license
dready holds exigting water rights. It is Ecology's view that the United States
Supreme Court dready has upheld Ecology's authority in thisregard. In 21995
opinion, the court held that,

“Sections 101g and 510(2) (of the Clean Water Act) preserve the authority of
each date to alocate water quantity as between users, they do not limit the scope
of water pollution controls that may be imposed on users who have obtained,
pursuant to state law, awater alocation.” (Jefferson County PUD et. dl. v.

Ecology).

- Pursuant to the federa Coastd Zone Management Act, the state may object to a
project that affects coastal resources under the state’' s federdly approved Coastal
Zone Management Program (CZMP). For projects within the CZMP boundaries, the
date dso may require the applicant to comply with state shordline permitting laws.
While the Coasta Zone Management Act alows the State to either object or concur
that a project is consstent with the Coastal Zone Management Program, it does not
alow the gtate to issue a conditiona determination.

- For non-federd projects not licensed by FERC date laws apply. Thisincludes sate
fish passage and screening laws, described in the chapter on barriers, insiream flow
laws, described in the chapter on ensuring water for fish, and water quality laws.

Overview of Chapter

The strategy for hydropower projectsis to use the FERC, process and state existing laws
and gtate authority under the Clean Water Act to pursue modification of the operations at
hydroelectric projects federaly and non-federdly licensad, to implement sdmon
protection, mitigation and enhancement measures. In areas where FERC licenses are d'so
subject to the ESA’ s substantive requirements to protect and restore species listed as
endangered or threstened, the tate will actively pursue immediate modification

necessary to prevent further harm to the species. The state will dso pursue opportunities
to evaluate and recommend remova of dams that have become obsolete and/or are more
expensive to repair/upgrade that to remove.

Hydropower issues within and outside the Columbia- Snake River system (al federa and
non-federa hydropower projects above Bonneville dam) are addressed differently duein
part to the different governance arrangements.

- The state respongbility for hydropower projects not located within the Columbia
basin is carried out by the state resources agencies (e.g. Ecology, WDFW).

- Within the Columbia basin the regiond Northwest Power Planning Council,
congsting of two members each from Washington, Oregon, Idaho, and Montana,
helps to oversee fish recovery measures in the Columbia- Snake system.
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Washington’s members, together with other Sate agencies staff, are responsible for
advigng the Governor and meeting with congtituencies on dl issues pertaining to the
operation of the dams. The Council members are part of the Joint Natural Resources
Cabinet.

The part of this chapter covering the Columbia River Basin Hydropower System is
mainly avery brief summary of issues and srategies and it is not intended to be a policy
section. A separate processisin place for the Columbia River Basin and is coordinated
with the Statewide Strategy to Recover Salmon.

Il. Goal and Objectives. Where do we want to be?

Goal:
Achieve No Net | mpact for each species affected by hydropower projects

Objectives
Regtore or improve fish passage, implement less disruptive water release schedules,
ensure that projects meet water quality standards, and mitigate habitat loss and
degradation.
Use the gtat€' s existing authority to reduce and mitigate impacts of dams on fish and
to prevent taking of fish under Endangered Species Act.
Hold hydropower project owners responsible to ensure that projects meet the gods
and objectives of the Statewide Strategy to Recover Salmon.

[11. Solutions: What is the route to success?

FERC License proceedings will be used by the State resources agencies (Ecology,
WDFW, and others) to require environmental improvements at a project. While FERC
authority generdly pre-empts state laws and regulations, the state will use the FERC
proceeding, state laws and state authorities under federd legidation -- the Clean Water
Act, Coastdl Zone Management Act and Federal Power Act -- to achieve the stated goal
and objectives.

The mandatory conditioning authorities included in the Federd Power Act and the Clean
Water Act are among the most significant tools to protect, mitigate and enhance the
impacts of hydropower facilities. Three basic mandatory protection requirements (see
above for gatutory authority) assure that:

1) Fish can migrate upstream and downstream of a dam when necessary;

2) That adam does not result in aviolation of state water quaity standards; and

3) If aprivate damislocated on federally owned land, the uses of the federa land are
protected.
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These basic protections are implemented based on dtate, triba, and federal agencies
recommendations or conditions to mitigate the effects a hydropower facility has had on
samon.

The gtate through the Departments of Fish and Wildlife and Ecology will exerciseits
discretion in amanner broad enough to address the many ways in which dams degrade
sdmon habitat. The state resource agencies will work closely with tribd and federd
resource agencies (e.g. NMFS and USFWS) in devel oping appropriate operating
conditions. The state agencies will commit the resources necessary to accomplish this
and will base their decisions on the biologica needs of the resource.

In addition, the state through the Department of Trade and Economic Devel opment
(CTED) and the Governor's Office will ensure that any deregulation of the eectricity
market does not undermine anadromous fish recovery efforts. Hydropower operators
should be respongble for mitigating and minimizing the environmenta impects of their
activities without regard to other regulatory issues that they may face in the future.

The state will dso continue to work with other states through the National Governors
Association (NGA) and the Western Governors Association (WGA) to oppose any
amendments by Congressto limit state and federa agency mandatory conditioning
authority, and to arrive at a coordinated procedure for dedling with certification of FERC
licensed projects under Clean Water Act section 401 and the Coastal Zone Management
Act.

State Actions on New Hydropower Projects

The state through its resources agencies, Ecology, WDFW and others as gppropriate, will
oppose al proposals for new hydroeectric projects with the potentia for degrading
sdmon habitat and will use the authorities referenced in section B abovein an

appropriate manner. The agencies will base their opposition and any denid of water
quality certification on ESA ligting, the Protected Areas designation developed by the
Northwest Power Planning Council and the Washington State Hydropower

Devel opment/Resource Protection Plan.

There are 16 new proposed projects mostly in the Nooksack, Skagit and Okanogan
basins, where species have been listed or proposed for listing. Most of the projects are
proposed in "protected areas’ and are not as economically attractive as when they were
first proposed (1980s). Additiondly, FERC gaff is recommending againgt licensing most
of them.

State Actions on Existing Hydr opower Projectsunder Re-licensing

As gated before, many of the licenses issued in Washington either expired or will expire
by 2010. There are 22 dams (14 projects) that will require anew license by 2010. Nine
of these projects have aready started the re-licensing process and consultation. Except
for the mid- Columbia PUDs no other applicants are developing HCPs, insteed they are dll
pursuing new FERC licenses. The gate will however, use the outcome of the mid-
Columbia Habitat Conservation Plan (HCP) agreement as the minimum acceptable
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standards when making recommendations or requiring conditions to restore and mitigate
impacts of hydropower projects.

There-licenang of dl of the projectsis dlowing the date and federa agenciesto review
the project under current conditions and requirements. The actions outlined below will

be pursued for each project. For projects that have not started the re-licensaing process,
the state will use the re-opener clause to address impacts of the dams on anadromous fish,
especidly in areas with existing and potentid listing under ESA.

The FERC licensing process has been at times very contentious and can take along time
(e.g., 10— 24 years). For example, it took FERC 24 yearsto issue anew license for
Cushman project on the North Fork Skokomish River in Mason County, and many years
of litigation over the terms of the license are expected. Unfortunately, delay in re-
licensing could be damaging to the salmon and the environment, asit would delay
mitigation of adverse impacts of projects. Project owners have little incentive to resolve
resource disagreements because FERC automeatically issues annual license renewds
which extend status quo operating conditions pending afind licensng decison. This, in
effect, rewards project owners for faling to negotiate in good faith by dlowing them to
defer mitigation costs.

To improve river conditions and provide faster re-licenang, mogt utilities and federd and
date agencies are now using an “dterndtive’ re-licenang process. The emphassison
collaboration, increased interaction with state agencies and other stakeholders, and on
reeching settlement. While this processis il experimentd, it has the potentia for
resolving licenaing sooner and, hence, resulting in earlier implementation of

environmenta improvements. But dso it is possible that |ong-standing disagreements
over resource management, and reluctance by project ownersto bear full mitigation costs,
could continue to result in a process fraught with conflict, delay and litigation. In

addition, at the nationa leve the hydropower industry continues to lobby for

amendments to the Federal Power Act and other environmenta statutes (i.e. Clean Water
Act) that would effectively preclude any resource agency -- state or federa -- from
exercisng mandatory authority over a FERC-licensed hydrodectric project. This
suggedts that, notwithstanding statements in favor of increased collaboration, the industry
continues to believe and advocate for policies that would ensure the primacy of power
values over environmenta values.

The state actions for projects under re-licensing are the following:

WDFW and Ecology will collaborate with FERC, EPA, NMFS, USFWS and
other federal agenciesto support the use of the “dternative’ re-licensang process
for al projects being re-licensed, to assist in achieving a settlement between dl
parties for FERC agpprova. The state supports efforts going on among states and
federal agenciesto arrive at a coordinated procedure for dealing with 401 and
CZMA certification for FERC projects. The state will more likely adopt the
policies and procedures that come out of that effort.
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While the state resource agencies will work cooperatively with federd agencies,
hydropower applicants and non-governmenta organizations, thereisaneed to
take immediate actions. These actions are needed if changes in hydropower
operations are necessary for the surviva and recovery of listed anadromous
gpecies. The state will use any and al avallable tools a itsimmediate disposal to
achieve those changes. The gtate through its resource agencies will petition

FERC for changesto beincluded in the "annual licenseg" issued by FERC pending
the relincensaing proceeding or will petition FERC to use the consultation
requirement and takings prohibition under ESA to address any necessary changes.

WDFW and Ecology in cooperation with others will identify the dams thet have
sgnificant impacts on anadromous fish populations and the specific problems a
those dams, such as blocked passage or low flows. Specific strategies to pursue
mitigation and restoration actions will then be identified to address the impacts at
each dam, based on the saverity of harm to anadromous fish, the limiting factors
andysis and the conditions of the watershed. The information will be provided to
the regiona recovery groupsto use in identification of key limiting factors.

Resource agencies will encourage applicants in areas with more than one
hydropower project to conduct studies at the watershed level in order to address
cumulative impacts and to design the most effective and comprehensive
environmenta improvements and restoration actions.

WDFW and Ecology will use the license proceedings to recommend or require
implementation of environmenta improvements and mitigations to achieve
properly functioning populations and properly functioning habitat conditiors.

Ecology will coordinate conditions for 401 water quality certifications, pursuant
to Section 401 of the federal Clean Water Act, among federa and State agencies.
Necessary conditions will beimposed by Ecology on hydroglectric projects via
issuance of the certification, to sustain the designated use of awater body (e.g.
sdmonid migration, rearing, spawning and harvesting). Ecology and WDFW will
require conditioning of new hydropower licenses and amended licenses with
indream flow releases that “mimic” natural patternsto assst and enable the
restoration of troubled fish stocks. In addition, the agencies will recommend that
FERC re-licensng approval be based on an evauation of the success of future
operations in mimicking the natura hydrograph for the watersheds.

WDFW will recommend to the Department of Interior (acting through USFWS)
and the Department of Commerce (acting through NMFS) fish and wildlife
protection measures such as passage, when these agencies prescribe up-stream
and downstream fish passage measures a a hydroelectric project. These
prescriptions are mandatory. FERC is required to give these recommendations
due consideration and must adopt them unless FERC finds them incongstent with
the Federal Power Act.
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Ecology will file objection with FERC to a project that negatively affects coastal
resources under the state' s federdly approved Coasta Zone Management
Program pursuant to the federal Coastad Zone Management Act. For projects
within the CZMP boundaries, the state also may require the gpplicant to comply
with state shoreline permitting laws. While the Coastal Zone Management Act
alowsthe gate to either object or concur that a project is consstent with the
CZMP, it does not afford the State ability to condition a project

Resource agencies will require that project gpplicants monitor the outcome of
hydropower restoration efforts. Adaptive management will be one of the basic
required conditions of relicenang.

Resource agencies will have project applicants fund other enhancement efforts as
part of an overdl mitigation package. This may include the establishment of land
and water trugt funds to mitigate unavoidable impacts of hydropower operations
(e.g. Mid-Columbia PUD agreement).

Resource agencies will encourage licensees to implement interim mitigation
measures during prolonged re-licensing proceedings.

The state supports detailed studies to eva uate the biologic, economic, and societal
impacts of breeching, decommissioning, and/or removing large dams in areas
where preiminary investigations show the dams are sgnificant contributors to the
limiting factors for saimon recovery and mitigation is unable to address the
problems. Studying dam remova does not, however, ultimately mean that the
dam isremoved or breeched. Where appropriate for sdlmon recovery, the sate
will recommend that FERC uses its authority to decommission a project (e.g.
remova of the dam at Condit on the White Sdmon River) during the re-licenang
process.

WDFW and Ecology will closdy monitor implementation of mitigation measures
required as a condition in the license issued by FERC. The state will dso work to
ensure that new licensesinclude provisions for monitoring and the need to adjust
operation practices if necessary without going through alicense re-opener process
described below.

State Actions on Hydropower Projects not Duefor Re-licensing

For projects not subject to re-licensing for anumber of years, thereis no clear processto
bring about changes in project operation. 1n 1994, FERC adopted a policy to use
reserved authority in licenses for hydropower to ameiorate cumulative impacts of such
projects in the same river basin as a project under are-licenaing process. This policy
anticipates that if FERC issues alicense for a project which resdes in the same basin as
other projects, FERC will reserve authority to reopen the license of that same project if
needed to address cumulative effects in relation to other projects a a later date. FERC
higtoricaly has not been supportive of license conditions that create operationa
uncertainty.
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FERC' spolicy satement stipulates that the Commission will “define that reserved
authority as narrowly and with as much specificity as possble” Thus, while FERC's
support for this policy may appear to be lukewarm, it nonetheless may prove criticd to
any regiond or watershed response for sdmon recovery in basins with more than one
hydropower project and where impacts of hydropower cannot accurately be assessed and
mitigated project by project.

In other cases where an isolated project license contains an explicit re-opener clause,
FERC may be rdluctant to reopen the license, particularly if the licensee objects. Thisis
because the Federal Power Act seemsto suggest that licenses may only be dtered upon
mutua agreement between the licensee and the Commisson.

Sate actions for hydropower projects not due for re-licensing, in areas with existing and
proposed ESA listings are the following:

WDFW and Ecology in cooperation with other agencies will identify the dams, which
have sgnificant impacts on anadromous fish populations and the pecific problems at
those dams, such as blocked passage or low flows. Specific mitigation and
restoration actions will then be identified to address the impacts at each dam, based
on the severity of harm to anadromous fish (see section on Sate actions during re-
licenang). Theinformation, when available, will be provided to the regiond and
watershed recovery groups to usein the limiting factors analyss.

Resource agencies will seek FERC support on using the re-opener clause to start
mitigating the impacts of the dams on anadromous fish now, not 5 to 10 yearsin the
future.

Resource agencies will work with dam owners to seek voluntary implementation of
mitigation and restoration measures and amend FERC licensg, if needed.

If voluntary effortsfail, the resource agencies will petition FERC to reopen the
license.

Under limited circumstances [ Section 401(a)(3)] Ecology may revoke the existing
401 certificate, which could then impact the vdidity of the license.

V. Monitoring and Adaptive Management: Are we making progress?

The Departments of Fish and Wildlife and Ecology and other agencies will develop a
monitoring protocol to closaly monitor implementation of mitigation measures required
asacondition in the license issued by FERC. The state will aso work to ensure that new
licenses include provisons for monitoring and the need to adjust operation practices if
necessary. The monitoring program will include the following eements
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1.

| mplementation:

Review the gate efforts to recommend fish protection measures during re-licensang.
Review completed FERC licenang for sufficient protection measures for fish.

Review state's performance in petitioning for immediate actions, license re-openers
and other needed actions to start addressing salmon recovery now.

Review if re-licensng is occurring a asufficient pace.

Quantify gods for increased spawning upstream of dam, water quality improvements,
and fish passage improvements.

Effectiveness;

Isfish utilization of previoudy inaccessible spawning and rearing habitat above dams
increesng?

Are downstream effects on water quaity improving?

Is upstream/downstream passage having low enough effects to sugtain fisheries on
wild stocks?

Are mitigation activities for unavoidable impacts resulting in "no net impacts'?
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COLUMBIA RIVER BASIN HYDROPOWER SYSTEM

Note: Thisisadescription of various processes in place to develop plans for restoration
of fish and wildlife resources in the Columbia River Basin. While the focus of this
chapter is on hydropower, the discussion of the Columbia River Basin is broader.

Theissues for the Columbia- Snake River Basin Hydropower system revolve, in large
part, around federdly developed and coordinated hydropower and irrigation facilities on
amulti-gate, internationd river system. Primarily through NMFS, the Bonneville Power
Adminigration, USCE, USBR and FERC the federd government is ultimatdly
responsible for mitigating the hydropower system impacts on listed stocks.

The gtate of Washington—through the Northwest Power Planning Council and in
consultation with NMFS—influences the development of forma dtrategiesto be
implemented and funded by the federal government. Following is a summary of some of
the issues and processes guiding recovery strategies and actions to address the impacts of
the hydropower system and the dams on the Columbia and the Snake.

A. Summary of Key Governance Structures and Strategies

1. The Northwest Power Planning Council's Columbia Basin Fish and Wildlife Program
The Northwest Power Act of 1980 created the Northwest Power Planning Council, an
interstate compact among Idaho, Oregon, Montana and Washington composed of eight
members, two appointed by each of the governors of the four states. Itsintent isto bring
regiond influence to what higtoricaly had been federdly driven activitiesin the

Columbia River Bagn.

Every five years the Council develops afish and wildlife program to “protect, mitigete
and enhance fish and wildlife affected by the development, operation and management of
hydropower facilities while assuring the Pacific Northwest an adequate, efficient,
economica and reliable power supply.” This program is based in large part on the
recommendations of the region's Indian tribes and the four ates fish and wildlife
agencies. The program isintended to serve as the blueprint for BPA's expenditures and
activities by the other federa agencies such asthe Army Corps of Engineers and the
Bureau of Reclamation.

- The Multi- Species Framework

The Northwest Power Planning Council initiated the Multi- Species Framework Project in
response to two scientific reviews. Both reviews suggested the region’ s fish and wildlife
program would benefit from a science-based multi- species framework that would help
guide policy choices.

The scientific groups also suggested the Council should develop a science-based vison
for Columbia Basin fish and wildlife management that recognizes the interrelated parts of
the Basin's ecosystem. Asaresult the Framework is developing a set of dternatives for
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future management of the Basin and will analyze the biologica, socid and economic
effects of the dternatives.

States, tribes, federa agencies, Council staff and stakeholders are participating in the
development and analyds of the dternatives. Regiond input and comments are being
solicited on the dternatives and analyss through the summer. A draft report will be
avalable for public review in September 1999.

The state governments, tribal governments, federal agencies and the Council expect the
Framework to guide the development of, among other things, aternatives hydropower

system actions and dternatives tributary habitat and hatchery approaches, by providing
information on the likely biological, socid and economic outcomes of those dternatives.

The Nationd Marine Fisheries Service recently completed an analysis of ecologica
effects likdly to result from the dternatives, relying on the PATH process.

Federd, state and triba agencieswill develop implementation plans for the dternative
selected. For example, federd agencies with specific respongbilities under the
Endangered Species Act, Indian treaties, and other authorities will produce a detailed
management plan for the federa hydropower system before the end of 1999.

The Council expects to begin Fish and Wildlife Program amendment process sometime in
late 1999

2. Columbia River Basin Forum

The NMFS 1999 decision onriver sysem configuration — and its impact on the BPA rate
case — has prompted increased attention to the larger issue of the role of the dates, the
federa government and the tribes in making river-use decisonsthat affect fish and
wildlife recovery srategies and the future of users and industries dependent on the
Columbia

Currently, authority over river-use is diffused among federd, sate/locd and triba
governments that are carrying out the differing mandates of various laws and tredties.

The diffusion of purpose, the potentia for conflicts, and the lack of coordination among
these laws and governments have led many to wonder whether a different governance
structure could lead to improved decisions and actions on the river. The governors of the
four Northwest states have worked with tribes, representatives of the federa government
and stakeholders on dternative governance options.

The Columbia River Basin Forum, formerly known as the three sovereigns, was selected
as the option by the governors, tribes, and federal agencies. The Forum is made up of the
region’sfour governors, 11 of the 13 Columbia Basin tribes and the federa agencies
involved in the Columbia River. Its purposeisto provide aforum to collaborate on and
coordinate basin leve palicy, planning and implementation issues and processes that

effect the Columbia River Baan'sfish and wildlife and related habitat. The Forum
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would have no decison-making authority; but can make consersus-recommendations to
decision-making bodies.

The Forum provides a place for regiona governments, interested parties and the genera
public to utilize information and andys's devel oped through the Framework, by the
federa caucus and through the development of the Northwest Power Planning Council’s
Fish and Wildlife Program to discuss dternative management gpproaches to the Basin
and test regiond agreement on the various dternatives.

The federd agencies, for example, expect to discuss their Biological Assessment on
hydropower operations and a package of actions in the other Hs (harvest, habitat, and
hatcheries) within the Forum. The States, tribes, and the Council have the opportunity to
do the same, bringing any particular management or recovery plans forward for
discusson. Other regiond interests will aso be invited to participate in the Forum
discussions.

The overdl god of the Forum isto develop aregiondly agreed upon recommendation for
fish and wildlife recovery that addresses dl factors affecting fish and wildlife and other
related basin wide resources. The Forum will serve as a policy discusson arenato
inform the statutorily mandated and ongoing federal processes and the Northwest Power
Panning Council’s Fish and Wildlife Program amendment process.

3. Federal Agencies

The 1991 ligting of Snake River sockeye, spring/summer and fal chinook on the
endangered species list has changed much of the historically decisonmaking processin
the Columbia River Basin. Ninefederd agencies are involved in the management of the
Columbia River. Severd of the agencies will be involved in ESA consultations-required
to prepare abiologica assessment and biological opinions.

The Endangered Species Act, through the Nationd Marine Fisheries Service, holds the
trump card for dl decisons affecting endangered fish. If there is a conflict between the
regiond plan and the needs of ESA-listed fish, the latter haslegd priority and spending
by BPA and other federd agencies must reflect this priority. In spring of 1995, the
Nationd Marine Fisheries Service issued a"Biologica Opinion,” an interim guide for the
operations of the hydroe ectric dams to minimize the hydropower system's impact on
endangered Snake River fish. The Army Corps of Engineers, the Bureau of Reclamation
and the operators of the other mainstem Snake and Columbia dams must operate the
dams as directed by the NMFS "Bi-Op”

The U.S. Corps of Engineersis conducting afeasibility study on dternative actions for
the lower Snake River dams. The Corps Environmenta Impact Statement (EIS)
examines anumber of dternatives that are somewnhat different from those being
consdered in the Framework because the Corps’ process examines just hydropower
actions on the Snake River. The Corpsintend to release a draft of the EIS for public
comment thisfal.
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NMFSisrequired to issue afind recommendation for the long-term configuration of the
hydropower system in December of 1999. This recommendation is frequently referred to
asthe 99 Decison.” Included in the recommendeations will be the NMFSs officid
position on whether the four Army Corps of Engineers dams on the lower Snake River
should be breached to aid fish migration and habitat or whether other strategies (such as
barging juvenile fish around the dams) will be employed, thus preserving the dams as
suppliers of eectricity and navigation access to inland ports. As part of the “99

Decisgon” process, there are ongoing studies of the economic, socid, and cultural effects
of dam+-breaching, aswdll as scientific studies of the effects of dam-breaching on the
survivd of fish.

- Bonneville Power Adminigration

The Bonneville Power Administration manages the river by coordinating operations of
the federal and nonfederal dams of the Columbia- Snake system. BPA sdlIs the electricity
generated at the Army Corps and Bureau dams via five-year contracts with utilitiesand a
few largeindugtriad customers. The revenues generated from these sdes exceed $2 billion
and are used to pay variety of costs, such as payments to the U.S. Treasury on the $10
billion debt on the construction and maintenance of the dams, $7 billion debt on the
region's failed nuclear power program, energy conservation programs and, of course, the
bulk of fish and wildlife programs throughout the Columbia Basin.

Most of BPA's power sales contracts expirein 2001. BPA is seeking to renew contracts
with its customers for the 2001- 2006 time period using processes called a "rate case” and
a"“ subscription period. The rate case will determine prices for power to be sold to
different sectors (public utilities, private utilities, and sdected large indudtries), and the
subscription period will alow these wholesde customers to sign up for contracts.

In determining the price it will charge, BPA must make certain assumptions on how

much revenue it will spend directly for fish programs and how much revenue will be
forgone because of the need to spill water over the dams (not through the turbines) for the
sake of the fish. How much BPA spends -- and how it spendsit -- isdictated by forma
U.S government tresties with Indian tribes and Canada and at least two federa laws, the
Endangered Species Act and the Northwest Power Act. At the same time, the price BPA
can charge its customersis limited, in apractica sense, by the projected market rates for
power during the subscription period.

For the mogt part, BPA's annud fish and wildlife expenditures are spent to implement the
Council's program. The federd, state and triba fish and wildlife managersrank and
prioritize annua project proposas which are then analyzed by a panel of independent
scientigts for their scientific merit and relevance to the Council's program. The scientists
forward their report to the Council which then decides which projects it will recommend
that BPA fund with eectricity ratepayer dollars.

In anticipation of itsrate case, BPA has announced a set of principles and management
tools designed to meet its fish obligations, which will be the subject of further scrutiny
and ddliberation in the rate case.
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4. Columbia Basin Indian Tribes

Thirteen federdly recognized Indian tribes are active and effective participantsin
Columbia- Snake basin decison-making. Individualy and through membership
organizations such as the Columbia River Inter- Triba Fish Commission and the
Columbia Baan Fish and Wildlife Authority, they continue to provide management and
policy direction at both the watershed level and in the ongoing debates over hydrodectric
system operations and configuration.

As sovereign governments, the tribes and the state exercise cooperative management
authority and responghbilities over fish and wildlife. Through treaties and executive

orders, the tribes secured and reserved federally protected rights to hunt and fish. They are
interested in restoration of stocks sufficient to meet their reserved rightsto fish at all

usuad and accustomed places for quantities of fish that meet their cultural and nutritiona
needs aswell. Neither the Northwest Power Act nor the Endangered Species Act fully
accounts for the federd government's trust and treaty obligations to the basin's tribes.

To ensure coordination and effective representation in the Framework, the Forum and the
Coundil’s planning efforts, the Tribes have formed a Triba Caucus. The Triba Caucus
serves to identify consensus views among the participating Tribes.

The Federa and Triba Caucuses and the Northwest Power Planning Council will provide
mechanisms for communication between the states, tribes and federa agencies.

5. Mid-Columbia Public Utility Districts

As gated earlier the three mid- Columbia Public Utility Digtricts -- Chelan County PUD,
Douglas County PUD, and Grant County PUD-- own and operate five dams on the
maingem Columbia. The 100+ miles of river that the Mid-Columbia dams influence are
some of the most fragile and vauable in the system. Stedlhead, chinook, coho and
sockeye dl traverse the Mid-Columbia stretch.

The pending FERC re-licenaing of the five dams has prompted detailed assessments of
the impact the dams have on adult and juvenile sdmon. The Washington Department of
Fish and Wildlife, the Department of Ecology, the Y ékama Indian Nation, the
Confederated Tribes of the Umdtilla Indian Reservation, the U.S. Fish and Wildlife
Service and the Nationd Marine Fisheries Service have worked with the biologids,
managers and commissioners of the three PUDs to develop the mid-Columbia Habitat
Conservation Plan (HCP) described above.

Detals of Grant County PUD’ s participation in the HCP are still being discussed, but
Douglas PUD and Chelan PUD have agreed to ensure that their dams operations,
hatchery work and habitat rehabilitation result in No Net Impact of fish.

Grant County PUD hasinvested agreat ded on surface collection and by-pass facilities a
Wanapum and Priest Rapids dams but the failure of the systems to meet requirements for
reductions in fish mortdity has complicated Grant's participation in the Mid-Columbia
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HCP. Negotiations with Grant on the hydropower, habitat and hatchery components of
an HCP continue.

B. Other Issues

1. Hanford Reach

The Hanford Reach of the Columbia River is the 51-mile, undammed, free-flowing
dretch of the maingtem that flows through the Hanford Nuclear Reservation between
Grant County's Priest Rapids Dam and McNary Dam near the Tri-Cities. The U.S.
Department of Energy has controlled most of the land adjacent to the river, preventing
development and in many cases, human access to that land. As a consequence, the
government preserved an ecologica sanctuary aong and within the river that has
resulted, in part, in the hedthiest, self-sustaining population of Chinook samon anywhere
in the Columbia River Basin. The Hanford Reach fall Chinook are an important
component of the U.S. and Canadian commercid fishery in the Pacific and provide the
bulk of fish harvested by triba and recregtiond fishersin the Columbia.

Grant County PUD, aong with the other dam operators and BPA, are signatories of the
Vernita Bar Agreement which provides for stable flows during the chinook spawning
season.  The result has been a significant increase in successful spawning. However,
unstable flows during the spring, when newly hatched juvenile fal Chinook are dill in

the river, has killed thousands of fish by stranding them in near-shore habitats. Spring,
1998, Grant County PUD took action to minimize stranding and is working with federa,
date, tribes and other entities to develop along term solution.

2. Transportation v. In-river Migration

Juvenile sdmon and stedhead migrating out of the Snake and mid-Columbia Rivers

reach the estuary below Bonneville Dam in one of three ways:. 1) they are collected at
some of the dams and placed in barges headed downstream where they are released into
the estuary; 2) they are collected and put in trucks that drive them on surface roads to the
eduary; or 3) they are dlowed to remain in theriver, to be flushed through the system via
spill a some of the dams. Each of these drategies involves risks to individud fish and to
ub-species. The relative impact of these Strategies on fish survivd is the subject of
scientific gudies

The process for andyzing technica hypothesis (PATH) isagroup of scientists contracted
by NMFS and NPPC to modd various juvenile migration scenarios -- from transportation
of every collectable juveniles, to no transportation, to breaching the four Lower Snake
dams. This scientific work will help inform the NMFS 1999 decision on configuration of
the federd Columbia River power system.

According the Northwest Power Planning Council's Independent Scientific Advisory
Board (ISAB) the rdliance on any one drategy runsthe risk of inadvertently sdecting
certain species with certain life histories and hebits. This could be detrimentd to life-
cycediversity criticd to the ability of salmon and stedhead populations to withstand a
variety of environmenta conditions.
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The ISAB did note that trangportation of juvenilesin trucks poses great risks to the
individuds -- and therefore the species -- being trucked and that this strategy should be
stopped. WDFW and the Northwest Power Planning Council are working with NMFS
and the federd dam operators to investigate the best dternative Strategy for the species
that are typicdly trucked late in the migration season.

There arerisks to fish that trave in theriver, too. Predation by birds and fish, high
temperatures, turbines and even water spilled at the dams to keep them out of the turbines
have, when taken together, profound impacts on the fish migrating downstream.

3. Dissolved Gas

Spilling water padt, not through, turbines at the dams is a measure cdled for by the
NMFS 1995 biologica opinion and supported by the WDFW. But spilling large volumes
of water causes the river below the dams to become saturated with dissolved nitrogen, a
cause of gas bubble disease (GBD) in juvenile fish that manifests itsdlf in ways smilar to
the bendsin scubadivers. It is believed that in some circumstances GBD is Sgnificant
enough tokill -- directly or indirectly -- ggnificant numbers of juvenilestha spill is
intended to aid.

The saturation of water with nitrogen often exceeds state water quaity standards.
Washington will continue to work with the relevart authorities to reduce the amount of
gas saturated water entering Grand Coulee from Canadian reservoirs and improving the
performance of Washington dams through ingtdlation of devices that limit the amount of
nitrogen gas absorbed by theriver.
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