V. Core Elements

» HABITAT
Habitat is Key

ENSURING ADEQUATE WATER IN STREAMSFOR FISH

|. Current Situation: Where are we now?

Background

Instream flows are defined as the amount of water needed in streams and rivers for aguatic life,
water quality and other instream values that occur in them. Instream flows are necessary to
ensure that sufficient amounts of water are available for fish to survive and reproduce, for boats
to navigate, and people to swim and enjoy. The focus of this strategy is only on the water needs
of fish. Sufficient flows for fish generaly will aso suffice for water qudity, and aesthetic
purposes. Recreationa boating needs may in some cases and in Some seasons require more
water than is needed by sdmonids.

Insuring adequate quantities of cool, clean water during seasond low flow periodsis akey
habitat requirement for sustainable fish production in streams. Among the many factors
contributing to the poor status of many wild fish stocks isthe lack of stream flow to sustain
hedlthy production levels during the low flow periods. Human activities have resulted in some
streams being appropriated to dry streambed conditions during the low flow period in the
summer. See Chapter 11. Background: Setting the Context.

State law made no provision to protect instream flows prior to the middle of the 20™ century.
Thus, nearly 100 years of water rights development in the state occurred without regard to the
effects of dewatering streams on fish and other ingtream vaues. 1t was not until 1949 that first
legidative action was taken to recognize the importance of flowsto fish.

The Department of Ecology has made a concerted effort to condition certain water rights with
flow requirements snce 1949, and to establish instream flows from 1976 through 1986 by rule
in 19 watersheds. That isonly about 30 percent of the state’' swatersheds. Approximately 350
lakes and streamsin our state are currently closed to further withdrawals of water, and low flow
provisions have been applied to individua water right permits on approximately 250 other
streams.

Most mgor water development in the state occurred, however, before instream flows were
edtablished. Consequently instream flows that have been established by rule since the mid-
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1970s arejunior to most exigting diverdonary water rights. Most of them are frequently not met
(e.0. on average, ingtream flows in the Cedar River are not met 81 days/year and the number is
increesng). In addition, in only five watersheds where ingtream flows have been set hasthere
been any effort made to regulate conditioned water uses to the flows. In some cases, too few
new rights have been issued after the flows were st to judtify the considerable expense of
Setting up aregulatory program. In other cases, Ecology has lacked the resourcesto establish a
regulatory system.

From 1986 through 1997, the establishment of instream flow protection rules was put on hold
due to an ongoing policy debate on how to provide additiona water for fish and for
growth/development given limited water availability being experienced in many aress of the
State. Numerous attempts were made by state executive and legidative leaders to break the
policy deadlock for over a decade, but without lasting success. A 1993 state Supreme Court
ruling provided some guidance on thisissue. In Jefferson County PUD v. Ecology, the State
Supreme Court upheld Ecology’s use of flows as high asthe “optimum” flow for fish to
condition a proposed hydropower diversion on the Dosewallips River. Thisdid not resolve the
politics concerning the gppropriate level of instream flows to protect fish, but it did resolve the
legd issue. Subsequent State level court decisons have ruled that ground water devel opment
may not be dlowed if it impairs existing surface water rights, including instream flows adopted
by rule.

Although establishment of instream flow requirements were frozen for over a decade, important
information was being collected during that time. Ecology, WDFW, Tribes, loca governments
and other state and federa agencies have collected and published extensive studies, data and
information on ingtream flow needs, water availability; level and location of population growth
and development; condition, status, health and causes for decline of wild salmon stocks; and
priority areas where flows are problems for fish.

Regardless, no new instream flow requirements have been established in the past 14 years
while the state's population has grown by 30%. Based on the Department of Fish and
Wildlifeé s andyds many fish socks are in rgpid decline due in part to the lack of adequate flows
for fish. Thereisurgency to s, protect and restore instream flows. Flow management is one
the more well-established state authorities that can be brought to bear on the myriad causes of
poor fish stock hedth.

Assessment of adequacy of instream flows

The State SAmon Recovery Office categorized 32 of the Sate’ s 62 water resources inventory
aress for hedth of sdmon and steelhead stocks, water availability, and risk to stocks from future
population growth. (See report on “ Summary of Instream Flow Conditions by WRIAS’
contained in Appendix B.) The following map is of these watersheds. The five categories are
asfollows

V. 126

Statewide Strategy to Recover Salmon — Extinction is Not an Option
Ensuring Adequate Water in Streamsfor Fish



Overappropriated basins. Category | includes sixteen WRIAs in which more water has
been dlocated through water rights, claims and exempt withdrawasin al or sgnificant parts
of the watershed than is naturaly available for & least part of the year when instream flow
needs are also accounted for, and in which one or more fish stocks are listed under the ESA
or are proposed for listing. Some of the basins have instream flows set by rules but they are
frequently not met.

Basins with existing flows that are inadequate and need to be increased. Category Il
includes two WRIAs in which instream flows have been established but gppear to be
inadequate according to subsequent studies. They do not have fish stocks ether listed or
proposed for ESA listing but are believed to have the potentid to be listed.

Basins where adeguacy of existing flows have not been determined. Category |11
includes four WRIAs with instream flows established but in which no subsequent review or
study has been completed to determine adequacy and in which listings have occurred or
have been proposed.

Basins with no instream flow requirements set and which are experiencing growth
pressure. Category IV includes six WRIAs where instream flows have not been set and
where thereis or will likely be Sgnificant development pressure. These basinsarein
relatively good condition, but could deteriorate unless instream flows are established and
maintained.

Basins with no instream flow requirements set and with limited growth. Category V
includes four WRIAs where ingtream flows have not been set and where devel opment
pressure remains limited now and/or in the foreseegble future. These are generdly low
priority basins for receiving immediate attention.
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Map 3. Summary of Instream Flow Conditionsby WRIA

*Generally, WRIAsare watersheds; there are 62 Water Resource Inventory Areas in Washington.

SOURCE: Department of Ecology (360-407-6000), GIS Technical Services, November 1998.

Flows not set, growth pressure
Flows set inadequate; need to be increased

DECDE0ON

Overappropriated basins
Flows set, adequacy of flow level not determined

Flows not set, limited growth pressure
Areas not included in study

1 Nooksack
2 San Juan
3 Lower Skagit-Samish
4 Upper Skagit
5 Stillaguamish
6 Island
7 Snohomish
8 Cedar-Sammamish
9 Duwamish-Green
10 Puyallup-White
11 Nisqually
12 Chambers-Clover

17 Quilcene-Snow
18 Elwah-Dungeness
19 Lyre-Hoko

20 Soleduck-Hoh
21 Queets-Quinault
22 Lower Chehalis
23 Upper Chehalis
24 Willapa

25 Grays-Elokoman
26 Cowlitz

27 Lewis

28 Salmon-Washougal

33 Lower Snake

34 Palouse

35 Middle Snake

36 Esquatzel Coulee
37 Lower Yakima

38 Naches

39 Upper Yakima

40 Alkali-Squilchuck
41 Lower Crab

42 Grand Coulee

43 Upper Crab-Wilson
44 Moses Coulee

49 Okanogan

50 Foster

51 Nespelem

52 Sanpoil

53 Lower Lake Roosevelt
54 Lower Spokane

55 Little Spokane

56 Hangman

57 Middle Spokane

58 Middle Lake Roosevelt
59 Colville

60 Kettle

13 Deschutes 29 Wind-White Salmon 45 Wenatchee 61 Upper Lake Roosevelt
14 Kennedy-Goldsborough 30 Klickitat 46 Entiat 62 Pend Oreille
15 Kitsap 31 Rock-Glade 47 Chelan
16 Skokomish- 32 Walla Walla 48 Methow
Dosewallips
V. 128

Statewide Strategy to Recover Salmon — Extinction is Not an Option
Ensuring Adequate Water in Streamsfor Fish




Current Applicable Policiesand Programs

1. Satutory Foundation of the Instream Flow Program

Much debate has occurred over many years regarding the meaning of key statutory terms
(highlighted below). Case law in recent years has determined that Ecology has considerable
discretion in determining the leve of instream flow to protect upon congdering the character and
vaue of the stream and its instream resources. The following four atutes form the basis of
Ecology's instream flow program:

- The state Fisheries Code (RCW 75.20.050) in 1949 was the first state law recognizing the
need to protect a flow instream to adequately support fish. This provison has been used
to deny or condition water rights since 1949.

- A more systematic approach was st forth in the 1967 Minimum Water Flows and Levels
Act (Chapter 90.22 RCW). It permits Ecology to establish minimum flows or levelson
streams and lakes by regulation for the purpose of protecting fish, game, birds, and other
wildlife, recregtiona or aesthetic vaues or water quality.

- TheWater Resources Act of 1971 (Chapter 90.54 RCW) requires Ecology to establish
and protect base flows to protect and preserve avariety of instream beneficid uses, such
asfish, wildlife, navigation, recreation, aesthetics and other environmental values.

- The Water Code (Chapter 90.03 RCW) was amended in 1979 to darify that minimum or
base flows adopted by rule are gppropriations of water (i.e. water rights) with priority dates
as of the effective date of the rule under which they are established. The code aso requires
that Ecology condition any subsequently issued water rights with the flows adopted by rule.
This means that when the flows are not being met, conditioned water rights must cease to
divert or withdraw water. Findly, the water code authorizes Ecology to deny awater right
goplication if it would impair any other existing water right or if it would be detrimentd to the
public interest. This authority provides the basis for Ecology to close streamsto further
consumptive appropriation.

- Legidation passed in 1997 and 1998 authorizes localy based planning groups to develop
watershed management plans that must establish awater budget for the watershed and may,
at the option of the group, address ingtream flows as well as water qudity and fish and
wildlife habitat (Watershed Planning Act Chapter 90.82 RCW). If addressed, instream
flows must be set within four years after receiving a Phase 2 watershed assessment grant.
When the planning committee reaches agreement on minimum instream flows for streams
where they currently do not exist, Ecology adopts arule to implement the decison. If the
planning committee decides instream flows should be established, but cannot reach a
decison within four years after beginning its watershed assessment, then Ecology may st
the flows in consultation with "affected tribes”  Any ingtream flows and other water
alocations proposed by a planning group would generaly have to undergo rule-making by
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Ecology to beimplemented. Under the law a planning group cannot obligate a Sate agency
to implement a portion of the plan for which the agency has responsbility without the
consent of the agency. This means that Ecology must first agree with the ingtream flow
levels for them to become a part of the plan

- The state may acquire “trust weter rights’ under two statutes passed in 1989 (Chapter
90.38 RCW) and 1991 (Chapter 90.42 RCW). Trust water rights can be acquired by
purchase, lease, gift or conservation of water. They are rights held by the state for various
purposes that may include ingream flow augmentation.

- Severd datutes prohibit the waste of water. The 1993 Grimesv. Ecology decison of the
State Supreme Court provided useful guidance regarding beneficia use and waste of weter.
In essence water users have an obligation to use water in areasonably efficient, non-
wagteful manner and efficiency requirements may become more grict over time as available
technology improves, loca standards advance, and competition for limited water becomes
more intense.

- State law provides that awater right is relinquished (forfeited) back to the state if it goes
unused for five consecutive years without good cause (such good causes are listed).
Common law abandonment is also recognized in Washington State. Under the
abandonment doctrine, awater right isforfeited if the user ceases using it and does not
intend to retart the use. The user’s behavior, eg. falure to maintain facilities, is primafacie
evidence of intent (see Okanogan Wilderness League v. Twisp). Rdinquishment and
abandonment do not put water back instream but do remove paper water rights from the
records that might otherwise be reactivated.

2. Other Legal Mechanisms for Instream Flows

Severd federa laws and common law doctrines under federd and state law may prove to be
potent tools to identify, protect and restore instream flows. These are Federd and Indian
reserved rights, the Federa Clean Water Act, the Federa Power Act, and the Public Trust
Doctrine.

- Court rules have affirmed that Federd and Indian reserved water rights were by implication
established when the federal government set aside (reserved) certain public lands for
gpecific purposes. This means that each Nationa Forest, Nationd Park, military
reservation, wildlife refuge, Indian reservation, etc. has an associated water right for the
reservation’s primary purposes. Some of these purposes require offstream use while others
require that water be retained instream within streams on the land reservation. These rights
have a priority date of the date the reservation was established. Most Indian reserved rights
date back to the 1850s when the reservations were established by treaty. For the most part
these rights have not been quantified under agenera adjudication of water rights. An
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exception isin the Y akima basin where an ongoing adjudication has preliminarily quantified
such rights for various federd reservations and for the Y akama Indian Nation’s reservation.

- Indian treaties in the Pacific Northwest aso reserved to the Indian tribes the right to fish in
common with the other citizens of the territory (now the states). Courts have interpreted
this language to mean that tribes are entitled to haf the harvestable sdmon and steelhead (of
both wild and hatchery origin). The tribes share management status over fish runs with the
date. Tribes aso asked the courts to find that the State is burdened to protect the
environment that supports treaty fisheries. Court cases throughout the Northwest have
generdly supported this claim, specificaly with reference to water flows required to sustain
the fish runs encompassed by the treaty fishing right. For example, in the Y akimabagin, the
Court has confirmed that the Y akama Indian Nation has a treaty secured right to adequate
flowsin the Y akima River and tributaries to sugtain fish. Thisright has a priority date of
time-immemorid (obvioudy predeting non-Indian water uses). The U.S. Bureau of
Reclamation has atrust obligation to ensure that these flows are provided in the Y akima
basin, even if providing them occurs at the expense of other water needs.

- Court rulings have determined that provisions of the Federd Clean Water Act may affect
the use of water under a state issued water right. The U.S. Supreme Court ruledin
Jefferson County PUD No. 1 v. Department of Ecology that water rights savings provisons
in the Clean Water Act do not limit the scope of water pollution controls that may be
imposed on users that have obtained awater right. The decision upheld Ecology’s
conditioning of a section 401 water quality certification for a proposed hydropower project
with instream flows necessary to protect fishery uses of the Dosawdllips River designated
under the state’ s water quality standards.

- A casethat may provide additiond guidanceis presently under litigation (Pend Oreille PUD
No. 1 v. Department of Ecology — accepted for review by the Washington State Supreme
Court). Other possible applications of state (or federal) Clean Water Act authority (such as
requiring “best management practices’ by water users to reduce the dewatering impairment
of desgnated instream water uses) are untested and would be controversa. These include
requiring “best management practices’ by water users to reduce the dewatering impairment
of desgnated instream water uses and regulating water uses that contribute to listings of
streams on the Clean Water Act 303d list due to inadequate streamflows for preserving
designated instream water uses.

- The Federal Power Act regulates development and use of waterways for hydroelectric
power production. Asindicated in the Clean Water Act discussion immediately preceding,
states appear to have rdatively strong authority under the CWA to condition the operation
of such projects with ingtream flow requirements. Additiondly, state and federd fish and
wildlife agencies and tribes may make recommendations to the Federal Energy Regulatory
Commission regarding license or relicensing conditions needed to protect fish and wildlife
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(induding instream flow requirements). FERC must give deference to the expertise of the
agencies and must consider the recommendations, but may reject or modify them. For
amaller projects seeking approva under license exemption provisons, the agencies
recommended terms and conditions are mandatory on the project. (See aso the section of
this report on Hydropower.)

The public trust doctrine is an English common law doctrine that is traced back to Roman
law. The doctrine holds that the government cannot aienate public rightsin public resources
(such aswater). The doctrine is best developed with regard to tidelands and the protection
of public navigation rights. The Cdifornia Supreme Court has advanced the gpplication of
the doctrine to upland streams in a manner that affects existing state issued water rights. In
the leading case on the doctrine, the city of Los Angeles was required to reduce diversions
of sreams feeding Mono Lake to reverse the declinein the level of the lake. The court
ruled that the state has continuing jurisdiction over the water rights and may review and
modify them to accommodeate the public trust. Severd attempts have been made to assert
the public trust doctrine to challenge water rights or impose ingtream flow requirements on
older water rightsin the State of Washington. So far these attempts have been
unsuccessful.

3. Processfor Establishing Instream Flows

Ecology is authorized by law to establish instream flow levels by rule and on a case-by-case
basis where appropriate. Setting instream flows is a process involving other sate and federd
agencies, affected tribes, interested parties, and the generd public. Setting minimum instream
flows under current state law does not affect existing water rights within awatershed basin, nor
does it put water back into a stream.

The process used by Ecology to set an ingtream flow usudly begins with consultation with
other natura resource agencies and affected Indian tribes during a scoping process. The

agencies and tribes may eect to be involved at every stage of instream flow development,
including prioritizing streams to be addressed, asssting in Sudies, providing data, making

recommendations and reviewing proposed rules and draft reports.

Ecology conducts technica studies on each stream of interest with the target watershed.
The Departments of Ecology and Fish and Wildlife often use the Instream Flow Incrementa
Methodology (IFIM). IFIM isaseries of computer models that predict the amount of
available habitat as afunction of increases or decreasesin stream flow. IFIM isacredible
but detaintensive method. Another method used in Washington is the Smpler “toe width”
method. Fidld measurements are taken of the width of a stream channel from the toe of
each bank. The measurements are used to predict the flow that would provide the best
conditions for fish spawning and rearing. This method was developed using measurements
amilar to those used in IFIM. The toe-width method is generdly used in lower controversy
and low budget stuations.
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Ecology may be assisted by other agencies and tribes to establish instream flows. The study
results are evauated and recommendations are solicited from the fishery agencies and

tribes. Based on these recommendations and discussions and Ecology's own analyss of
supporting data, the agency, after extengve public involvement, adopts the recommended or
revised ingream flow levelsinto arule.

Where ingtream flows have not be established by rule, Ecology retains the authority to
condition anew water right with flow requirements determined on a case by case basisin
consultation with the Department of Fish and Wildlife (under the fisheries code provisions).
Such case-by case flows usudly rely on existing information and the best professond
judgment of Fish and Wildlife and Ecology biologigts.

Once established by rule, an ingtream flow is an appropriation under the law with a priority
date as of the effective date of the rule establishing it and must be protected as an existing
water right.

4. Protecting Instream Flows

Egtablishing instream flows by rule is awasted effort unless follow-up efforts are made to
protect those flows from further diminishment. Instream flows are, as Sated above, a water
right under Washington law that can be protected from diminishment by junior water users, by
unauthorized, excessive, or illegdly expanded water uses, and by the inappropriate use of
exempt ground water withdrawas. Therefore:

All subsequently established water rights are junior in priority to the instream flow and water
right gpplications pending at the time an ingream flow is adopted will, if issued, be
conditioned by those ingream flows when the water right is granted. When the flow of the
sream fals below a specified level, water rights provisioned to those flows must cease
diverson until the instream flow is met or exceeded. In addition, water uses can be required
to measure and report on water diverson and withdrawals to assure that users are
remaining within their authorized quantities.

A stream may be closed to further consumptive gppropriation if it is determined that no
water remains available after exigting water rights and instream flows are taken into account.
When agtream is closed to further consumptive gppropriation, no further rights are issued
for diverson during the closure period. New rights to take water during the closure period
are denied.

Ecology seeks to relinquish unused water rights when they come to its attention in the
course of other work. When Ecology approves awater right change it limits the proposed
water use to the quantity that remains unrelinquished and to the minimum necessary to
accomplish the stated purpose using efficient means of conveyance and gpplication of water.
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Often this returns some water to the system by reducing the amount that can be diverted or
withdrawn. Under current law, thiswater may or may not benefit the stream depending on
whether there are unsatisfied junior water rights that can clam and utilize the saved water.

5. Current Instream Flow Activities

L egidative gppropriations were made to Ecology in FY 1999 and to provide grants to loca
groups. Grants were issued to twenty-seven watershed groups to start work on water
dlocation and instream flows needs. Ecology aso received fundsto provide technica

ass gtance to watershed planning efforts. Some of these funds were alocated to rebuilding the
date' s capacity to carry out instream flow studies and to provide information and
recommendations to locd planning groups regarding instream flow needs. An additiona four to
five watersheds will be enrolled this biennium.

The Departments of Ecology and Fish and Wildlife recently completed new ingtream flow
dudiesfor thefirg timein many years. These sudies are for Sreamsin southwest Washington
in support of watershed planning and steelhead recovery efforts in Grays- Elochoman (25),
Cowlitz (26), Lewis (27), Sdmon-Washougd (28), and Wind-White Sdmon (29) WRIAs.
Ecology isadgnatory toa memorandum of understanding to develop and adopt instream flows
for the Lower Skagit WRIA (5). In addition, Ecology has existing commitments to adopt rules
setting instream flows for the Dungeness (18) and Quilcene (17) WRIAsand to assgt in
implementing flow restoration efforts in the Methow (48) WRIA.

As of December 1998, watershed planning initiating entities have indicated an interest in
addressing ingtream flows in eight of the twenty- seven watersheds (WRIAS), including
Nooksack (1), Nisqualy (11), Chambers-Clover (12), Deschutes (13), Quilcene-Snow (17),
Blwha-Dungeness (18), Entiat (46) and Methow (48). Severa watershed areas continue their
scoping process and could decide to opt for or againgt addressing ingtream flows. Note: nine
out of the 12 basins have instream flows already set by rules. The efforts of the planning
units and Ecology will be to modify them by increasing the level and insuring that
instream flows are set in all tributaries critical for fish [ see map and table for details].

Instream flows are dso of interest in the central Puget Sound/Tri-county discussions, affecting
another four WRIAs: Snohomish (7), Cedar- Sammamish (8), DuwamishGreen (9), and
Puydlup-White (10). Although these are not areas engaged in planning under chapter 90.82
RCW, they have an active collaborative process underway. Parts of two of the aress, the
Cedar River and the Green River are the subject of Habitat Conservation Plan (HCP)
development under the federd Endangered Species Act by the city of Sesattle and the city of
Tacoma respectively. In both cases, instream flows are a mgjor concern.

Seereport in Appendix B where ingtream flows have been established and where technical
information is available to support the establishment or update of instream flows.
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Overview of the Chapter
The overdl drategy for instream flows described in this chapter is based on the following key
eements

1. Collaboration between state and local governments, Indian tribes, and water and fish
interests to develop locally tailored, basin specific solutionsto the problem of instream
flows, water dlocation and salmon habitat wherever that opportunity exists. Thisincludes
watersheds undertaking watershed management under Chapter 90.82 RCW or other
watershed or regiond efforts that are addressing ingtream flows and saimon habitat
restoration efforts.

2. Prioritization of watersheds for setting, protecting and restoring instream flows based on the
hedlth of fish stocks and the risk of diminishment of those stocks. Watershed priorities will
determine where effort and resources will be concentrated at any given time.

3. Requirement to implement "basdine actions' in dl basnsin the state induding those with
watershed planning efforts. Implementing basdline actions will be initidly for the highest
priority watersheds and as soon as practicable in al watersheds with stocks listed or
potentidly listed under the Endangered Species Act.

4. Reguirement to implement "immediate actions', until flows are established and protection
and restoration actions are implemented, to prevent further decline in ingtream flowsin
watersheds with fish stocks that are listed under the Endangered Species Act or that have
the potentia to be listed, are spelled out.

5. Requirement to implement "default actions' if loca collaboration fails to address the
egtablishment, protection and retoration of ingtream flowsin atimely manner.

6. Implementation of monitoring and evaluation measures to track progress toward meeting
instream flow protection and restoration gods and objectives.

The chapter describes in details the actions needed to protect and restore instream flows.
These actions will be taken ether as"immediate actions', "basdine actions’, or longer term
actions which require time, extensve resources and will be implemented as part of the
collaborative process.

1. Goal and Objectives. Where do we want to be?

Goal:
Retain or provide adequate amounts of water in streams to protect and restore fish habitat
required by wild salmonids.
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Objectives:
Egtablish ingtream flows for watersheds that support important fish stocks.

Protect ingream flows from being diminished by new or expanded water uses (legd or
ongoing illega uses) and by changing land uses. This must be done in the larger context of
ecosystem protection.

Regtore instream flows by putting water back in streams where flows are diminished by
exiging uses, illegd or wasteful uses, or by poor land use practices. Thismust be donein
the larger context of ecosystem restoration.

[11. Solutions: What is the route to success?

Instream flows will be established, protected, and restored, initidly in priority watersheds, and
eventudly in dl watersheds that support fish stocks that are listed under the Endangered Species
Act or that have the potential to be listed.

1. Process - Collaboration Coupled with Action

Ensuring adequate water for fish requires taking a collaborative, incentive- based approach,
taking immediate actions where needed, using drategic enforcement, ongoing monitoring, and
implementing default actions when collaboration efforts fal short of expectations.

Localy-based collaborative watershed management efforts will be supported if they address
establishing, protecting and/or restoring instream flows within areasonable time. The solutions
to the ingream flow problems will be tailored specificaly for each watershed. Deference will be
given to collaborative watershed management efforts on the establishment, protection and
restoration of instream flows, but not if delays risk the extinction of wild sdmonids. Therefore
the state through it naturd resources agencies, especialy Ecology and WDFW will:

Participate actively, as resources dlow, in al watershed management planning processesin
which the outcome is likely to obligate state government, particularly in basinswith
endangered, threatened, critical or depressed fish stocks. The state will aso engagein
ongoing efforts to devel op effective watershed management tools (e.g. water conservation
and reuse opportunities) for selection and implementation by local collaborative groups.

In accordance with Chapter 90.82 RCW, provide technica assstance to loca planning
groups per their request and to the extent that available resources alow. Thisincludes
technical assstance with studies and advice regarding instream flow needs and means of
protecting and restoring instream flows.
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In those locd collaborative efforts that intend to address instream flow setting, protection
and restoration, assign representatives with authority to speak on behdf of the date. State
representatives will seek to maximize the commitment of the groups to quickly develop
ingream flow recommendations, including where gppropriate interim instream flows, and to
identify and implement discretionary actions that will assst in establishing, protecting and
restoring instream flows relied upon by endangered, threatened, critical and depressed fish
docks. State representatives will urge that instream flow establishment be undertaken as an
early action item and that it generdly not await development of the complete plan.

In consultation with other state agencies, locd governments, and Indian tribes, develop,
adopt and implement instream resource protection plans using existing authoritiesin
watersheds with endangered, threatened, critical or depressed fish stocks but no current or
anticipated watershed management process. Thiswill be accomplished according to the
prioritiesidentified later in this chapter. In watersheds with endangered, threatened, criticd
or depressed fish stocks in which planning groups decide to not address instream flows,
Ecology will, in accordance with the priority list discussed below initiate and carry out
ingream flow establishment outside the watershed planning process.

Seek agreement with loca planning groups and/or government entities on potentid actions
that need to be taken immediatdly to start addressing sdlmon problems. Where no
agreement is reeched the state will act using existing statutory authorities if necessary to
prevent the further decline of weak fish stocks.

Seek agreement with locad planning groups and/or government entities on default actions
that will be taken in the event that collaborative efforts fal short of expectations or are
incapable of providing timdy results.

Withhold action on pending and new water right applications and use of interim instream
flows approved by WDFW if necessary to control water development until permanent
instream flows can be established.

When necessary to prevent any further degradation of flows Ecology will adopt emergency
rulesto set interim ingream flows in rules while the permanent rules undergo the
adminigtrative rules process.

Advocate effective ingream flow protection, restoration and monitoring measures, induding
but not limited to those identified in this chapter of the Srategy.

2. Priority for Establishing, Protecting and Restoring Instream Flows

The Governor's Sdmon Recovery Office will work with the Sdmon Recovery Funding Board
(SRFB) to determine priorities for sdmon habitat protection and restoration and to determine
priority watersheds for expenditure of new funds and efforts. The framework advocated will be
based on fish stock status, water availability conditions (described previoudy), and land cover
and human population.
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The Departments of Ecology and Fish and Wildlife completed severa studies including studies
infive WRIAsin the Lower Columbia (WRIAS 25, 26, 27, 28, and 29). (See Appendix B,
Summary of Instream Flow Conditions.)

In addition, the Department of Ecology has existing commitments to establish ingtream flowsin
the Dungeness (18), Quilcene (17), and Lower Skagit (5) WRIAS; to revise exigting instream
flowsin the Cedar- Sammamish (8) and Green-Duwamish (9) WRIAS, and to assst in flow
restoration in the Methow (48) WRIA. The Dungeness, Quilcene, and Methow basins were
pilot watershed planning projects authorized and funded by the Legidature in the early 1990s
and now in the implementation phase. The Lower Skagit has a cooperative insream flow study
underway involving Skagit PUD, Anacortes, Lower Skagit Tribes, and the Sate.

The Cedar- Sammamish and Green Duwamish have proposed Habitat Conservation Plans
(HCPs) developed under federal ESA procedures by (respectively) the cities of Sesttle and
Tacoma. Dueto prior commitments, these watersheds are de-facto priorities for the
deployment of Ecology instream flow gtaff.

The Departments of Ecology and Fish and Wildlife anticipate that additiona local watershed
planning efforts occurring under Chapter 90.82 RCW may request the assistance of the Satein
ingream flow studies. Those requests will dso have to be factored into the priorities for
ingream flow work. The agencies have now hired staff to carry out new instream flow studies
and to finish partialy completed studies in priority watersheds.

Currently established instream flows and closures will be reviewed by the Departments of
Ecology and Fish and Wildlife for adequacy in dl watersheds that support fish stocks that are
listed under the Endangered Species Act or that have potentia to be listed. Where flows and
closures are determined to be inadequate and are being addressed in a collaborative local
watershed management effort, the currently established instream flow and closure rules will be
reviewed by the Departments of Ecology and Fish and Wildlife. If necessary, they will be
amended by the Department of Ecology in accordance with the schedule below. Where no
collaborative process is occurring or a planning group determinesit will not address instream
flows, the flows will be reviewed by the Departments of Ecology and Fish and Wildlife and
amended by the Department of Ecology as indicated in the schedule below.

Instream flows will therefore be established or revised in al watersheds with fish socks listed
as endangered or threatened under the federal Endangered Species Act or categorized as
critical or depressed by the Department of Fish and Wildlife in the Sdmon and Stealhead Stock
Inventory (SASS!) report. Instream flow rules will be established or revised in the highest
priority watersheds first and then in other high priority watersheds, unless opportunity exist to
edtablish ingream flow in those basins sooner.
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Subject to future refinements, following is a proposed priority list for establishment or revison of
indream flows.

Table4. Priority for Setting or Revising Instream Flows

WRIA(S) Comment

Highest Priority

Lower Skagit 3 MOU to et flows

Cedar Samm. 8 MOU to revise flows-HCP
Dungeness 18 Set target flows-Pilot area
Quilcene- Snow 17 Set target flows-Pilot area
Stillaguamish 5 Set flows

Green-Duw. 9 Revise flowsHCP
Snohomish 7 Set flowsin tributaries
Methow 48 MOA with county

High Priority

Chehdis 22-23 Revise-Planning area
Entiat 46 Set flows -Planning area
Lower ColumbiaES 25-29 Set flows- Planning area
Middle Snake 35 Target flows

WadlaWadla 32 Target flows
Skokomish-Dasewadlips 16 Set flows- Planning area
Upper Skagit 4 Set flows- Planning area

Instream flow protection and restoration actions include a variety of regulatory and norn+
regulatory means discussed later in thisreport. Action plansfor protection and restoration for
the highest priority watersheds will be implemented as a high priority.

Subject to future refinement, following is a proposed priority list for protection and retoration
(P&R) of ingtream flows:

Note: Restoration efforts are already underway in few basins. The dates represent the
start-up of implementation of a comprehensive strategy for putting water instream. In
some of the basins immediate actions and enforcement against illegal uses will be taken
as soon as the summer of 1999 to protect and restore instream flows,

Tableb5. Priority for Protection and Restoration of I nstream flows

WRIA(S) Comment
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Highest Priority

Methow 48 Restoration started prior to 1998
Dungeness 18 Restoration started prior to 1998
Quilcene 17 Rilot planning area
Cedar-Sammamish 8 Restoration part of HCP
Green-Duwamish 9 Restoration part of HCP
Wenatchee 45 Strategic enforcement
Snohomish 7 Collaborative planning area
Nooksack 1 Panning area- strategic enforcement
High Priority

Kitsap 15

Middle Snake 35

WadlaWadla 32

Okanogan 49 Has good flow monitoring
Puydlup 10 Collaboretive planning area
Nisqualy 11 Panning area

Deschutes 13 Manning area

Chambers-Clover 12 Panning area

Lower Yakima 37 *

Naches 38 *

Upper Yakima 39 *

Considerable effort is aready underway in the Y akima basin to restore instream flows under federal
legislation passed in 1994. The state of Washington is cost-sharing irrigation system improvements
with the U.S. Bureau of Reclamation and irrigation districts. State bond funds for this purpose have
been ear-marked. Federal |egislation established target instream flows and all ocates water conservation
savingsto instream flows and existing irrigation.

3. "BasdineActions' Applying Statewide, with ESA AreasFirst

Basdine actions are intended to gpply in dl watersheds. They will first be implemented in
the highest priority watersheds with endangered, threstened, critica or depressed fish
stocks, identified by the Governor's Sdmon Recovery Office (see previous section on
priorities). Further details on the actions are contained in the sections of this chapter on
“gpecific actions for protecting ingtream flows’ and “ specific actions for restoring instream
flows’. (Note, dates and level of resources dedicated to this baseline activity will be
covered in the implementation volume).

The Department of Ecology currently has limited ability to monitor flows and regulate water
use when rivers and streams are stressed from low water flows. Accurate information on
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water flowsin rivers and streams is necessary to effectively manage instream and out-of-
Stream uses.

The Department of Ecology will establish an effective stream flow monitoring and instream
flow compliance program. New stream gauges will be established where needed for all
highest priority watersheds first and then for al other high priority watersheds with
endangered, threatened, critical or depressed fish stocks.

Mesasuring and reporting of diversons and withdrawas will eventually be required
universaly. Ecology currently has authority to require measuring and reporting of new
surface and ground water uses. Ecology can require measuring and reporting of existing
surface water diversons by dl persons diverting water from sreams listed in the Sate
Sdmon and Steelhead Stock Inventory (SASS!) as critica or depressed and from any
other stream where the amount diverted exceeds one cubic foot per second.

Measuring and reporting in the highest priority watersheds will be implemented in the first
phase. All high priority watersheds with endangered, threatened, critical or depressed fish
socks will have measuring and reporting implemented in the second phase. Theinitid god
is to accomplish measuring and reporting of 80 percent or more of water used in these
watersheds with ongoing effort to secure measuring and reporting by al water users.
Ecology will develop and implement new metering requirements to monitor water
withdrawals and ensure that the amount, time, and place of water use do not exceed exising
permits. The Department of Ecology dso will ingtal amix of manud and telemetered river
flow gaugesin the 16 critical basins to collect information on water flows.

Water conservation and reuse can provide additiona water for both instream usesto
support sdmon and out-of-stream uses to support municipa, domestic, agriculture and
indugtrid water use. The Departments of Ecology and Hedlth will provide technical
assganceto loca governments, irrigation didricts, and other water usersin the 16 criticd
basins to develop water conservation and reuse programs. Basdline water conservation
measures will be required to ensure efficient use of limited resources.

Water conservation and reuse projects will be identified and implementation first in highest
priority watersheds, and the remaining high priority watersheds with endangered,
threstened, critical or depressed fish stocks will be implemented as part of the long-term
implementation plan.

Any water right actions for watersheds with endangered, threatened, critical or depressed
fish socks will be taken only if there will not be any negative impacts on the fisheries
resources and if future flow restoration options will not be foreclosed.

Strategic enforcement againg illegd water uses will be taken in prioritized and targeted
areas that support listed or potentially listed salmonids. (See Chapter V. B. Enforcement of
Exiging Laws Related to Sdmon.)
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4. Immediate Action to Prevent Further Declinein Instream Flows

For purposes of developing long term samonid restoration srategies, the sate will rely
wherever possible on effective localy-based collaborative watershed management efforts
occurring in watershed planning areas under Chapter 90.82 RCW or smilar efforts that are
scoped to include establishing, protecting and/or restoring instream flows.

Asthese efforts areinitiated, the Departments of Ecology and Fish and Wildlife will engagein
discussions with the watershed planning initiating entities regarding efforts that need to be taken
immediately to avoid any further declinein fish stocks of concern. If no watershed effort is
underway, the discussions will be held with loca government representatives and Indian tribes.

Immediate actions will be identified for the highest priority watersheds first and then for dl other
high priority watersheds with endangered, threatened, critical or depressed fish stocks.

Immediate actions are likely to include:
Restricting use of exempt wells, where gppropriate.
Mandatory strict water conservation measures and water use standards.
Aggressive enforcement againgt excessve waste of water.

Further details on these actions are contained in sections on “ specific actions for protecting
indream flows’ and “ specific actions for restoring ingtream flows”.

5. Details of Specific Actionsfor Protecting Instream Flows

Egtablishing ingream flows by rule is ineffective for sdmon recovery unless follow-up efforts are
made to protect those flows from further diminishment. As stated in the background section
instream flows are awater right under Washington law that are protected from diminishment by
junior water users, by unauthorized, excessve, or illegaly expanded water uses, and by the
inappropriate use of exempt ground water withdrawals.

We must protect, prevent and correct unauthorized diversions, water spreading and waste
through compliance monitoring, public education, technica assstance and regulatory action.
The Strategy isto:

- Prevent further declinein flowsuntil instream flow levels are adopted or modified
by rule. Until ingtream flows are adopted or modified, when necessary, the Department of
Ecology will withhold issuance of surface and groundwater water rights (except for public
hedlth and safety emergencies). Ecology, as an dternative and only where devel opment
pressureis low, will use case by case review of water right gpplications and condition issued
water rightsto protect instream flows using Department of Fish and Wildlife (WDFW)
recommendations, until instream flows are set by rules. The Departments of Ecology and
Fish and Wildlife will assig in the establishment of interim indream flowsif cdled for by a
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watershed planning group. Ecology may close basins where required as part of the instream
flow rule adoption or amendment.

Monitor flowsand compliance. After an indream flow is established, the Department of
Ecology will condition al subsequently issued water right permits and certificates that could
affect the flows with provisions requiring that the use be ceased as long as the specified
ingream flow is not being stisfied. Permit extensons and water right changes will dso be
conditioned with instream flow conditions. Existing Statutory and case law provides
Ecology with discretion to condition permit time extensons. Water right changes are
prohibited from impairing any existing water rights (including adopted instream flows).

The Department of Ecology will establish an ingtream flow monitoring and compliance
program, in priority basins usng the modd instream flow compliance effort established in the
mid-1980s by the Department of Ecology’s Central Regiond Office for the Wenatchee,
Okanogan and Methow basins. The protection program requires that Ecology actively
monitor flow conditions incduding published runoff forecasts in the winter and spring. When
it gppears that runoff islikdly to be insufficient to maintain the insream flow leves, the
Department of Ecology requires the holders of conditioned water rights to contact the
department daily on atall free telephone line to find out whether they may divert water that
day. Agency personnd make spot checksin the field to assure compliance by conditioned
right holders.

While thiskind of monitoring and enforcement is efficient, it requires additional resources
and cooperation of conditioned water right holders.

Correct and prevent unauthorized water use. Unauthorized water useisagrowing
problem in many areas of the Sate, asit becomes more difficult to acquire a permit to
appropriate water and also due to the Department of Ecology’ s lack of enforcement
resources. Unauthorized uses have a direct impact on stream flows because unlike
conditioned rights, they do not shut off when instream flows are not being met.

A compliance assessment will be undertaken in each of the highest priority watersheds and
in each of the high priority watersheds to determine the extent to which theseillegd activities
are established. For those watersheds with an existing collaborative process, the
Department of Ecology will consult with the local watershed group to share the results of the
assessment and to request assstance in achieving public support for follow-up compliance
efforts.

If the local watershed processis addressing illegd use, the Department of Ecology will
actively work with the watershed group to identify aternatives and take gppropriate actions
needed to protect and restore instream flows and salmon habitat. The Department of
Ecology will consult with locad governments in watersheds without a collaborative process.
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The agency will dso initiate legd action to diminate egregious cases of waste and
unauthorized diversons and withdrawa of water (see section on immediate and baseline
actions).

New unauthorized use will be prevented through providing better information to the public
regarding the water laws of the state, by establishing a credible monitoring and compliance
presence in thefield, and by issuing ordersto cease and desst when illegd useis observed.
(See Chapter V. B. Enforcement for amore detailed discussion.)

Prevent water spreading. Water spreading is closely related to unauthorized water use.

The water code and related case law generdly prohibits awater right from being expanded
onceit isestablished. Any expansion beyond the intention stated in the origina water right

application requires a new water right gpplication for the added use.

The concern raised by water spreading for agricultureirrigation isthat in most cases, the
amount of water actualy consumed increases when the intendity of useincreases. This
reduces return flows on which other users and the stream itsdf may rely. The urban
equivaent of agricultural water spreading occurs when awater supplier implements water
conservation measures and then dlocates the water savings to new development in areas
outside the origind intended and authorized place of use.

The Department of Ecology will initiate efforts (see sections on immediate and basdine
actions and chapter on enforcement) to diminate egregious cases of illegd water spreading.

New ingtances of water soreading will be prevented through providing better information to
the public regarding the water laws of the state, by establishing a credible monitoring and
compliance presence in the field and by issuing orders to cease and desist when illegd water
spreading is observed. (See Chapter V. B. Enforcement)

Prevent thewaste of water. Waste of water involves the diverson or withdrawa of
water for a nonbeneficid purpose or in an amount that exceeds the amount necessary for
beneficid use. Statutory law repeatedly prohibits the waste of water. The state Supreme
Court has ruled that there is no right to wasted water. The quantity alowed is based on the
concept of “reasonable use’” and a“water duty” for each particular use. Loca customary
practicesis afactor to consider, but not necessarily determinative. (Grimesv. Ecology)

The gtate has no clearly articulated standards for the amount water that is reasonable for
various purposes. The Department of Ecology uses quantity alocation guiddines when
issuing new water rights. For irrigation, the agency uses quantities published by the
Washington State University Agricultura Extenson Service for various locaes and loca
conditions.
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In water right adjudications, courts generdly arrive at their own conclusons of what is
reasonable, often without much evidence in the record. Only one adjudication is presently
under way (for the Y akima basin) and Department of Ecology’s attempts to have waste and
beneficia use evaluated in that process have been of limited success to date.

Like other factors of water use, the agency lacks good information on the amounts actualy
being diverted and used. Water use in many casesis not measured and israrely reported.
In addition, the lack of compliance resources within the Water Resources Program has
madeit difficult to do anything about waste.

The Department of Ecology will initiate efforts (see sections on immediate and basdine
actions and chapter on enforcement) to diminate existing egregious cases of wagte of water.

New instances of excessive water use can be prevented through providing better
information to the public regarding the water laws of the state, by establishing a credible
monitoring and compliance presence in the field and by issuing orders to cease and desist
when excessive water use is observed.

Prevent misuse of the groundwater withdrawal exemption. Inappropriate reliance on
the groundwater permit exemption can take severa forms. In basins closed to
gppropriation, unchecked development of exempt withdrawas can cumulatively further
diminish stream flows. It islegdly questionable whether these withdrawals are actualy
establishing awater right when the basin has been closed to gppropriation unless a specific
exemption in the closure rule has been provided. Another form of inappropriate use of the
exemption iswhen adeveloper establishes awater system for a subdivison usng multiple
exempt withdrawas when the tota withdrawa will exceed 5,000 gallons per day.

Despite arecent Attorney Genera opinion finding thisto beillegd, some counties have
decided to continue approving developments that rely on multiple smadl, presumed to be
exempt withdrawas. The Department of Ecology believes that both it and loca
governments have the authority to regulae the ingppropriate use of the groundwater
withdrawa exemption. Thisisan issue likely to end up being resolved by the courts and/or
the Sate Legidature.

Exempt withdrawals are not equaly problematic everywhere. Solutions therefore need to
be crafted in accordance with each geographic Stuation. Local governments, water supply
utilities and the development community will be encouraged to find more responsible water
supply dternatives.

Exempt ground water withdrawal s wells should be restricted where they contribute to
greamflow problems. Withdrawals from exempt wells should be brought into consstency
with the policies governing the manner in which permitted ground water withdrawals are
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managed (including being subject to instream flows). They should not be dlowed to further
diminish stream flow in closed watersheds or tributaries.

In closed basins where no public water supply is available, exempt wells could be dlowed if
the water withdrawn is conserved water and an adopted watershed plan provides for using
“trust water rights’, “water banking” or other mechanisms for sharing saved water.

New instances of this problem can best be prevented through providing better information
to the public regarding the water laws of the sate, by establishing a credible monitoring and
compliance presence in the field and by issuing ordersto cease and desist when
inappropriate reliance on the groundwater withdrawa exemptionis observed.

Measure and report water use. Water measurement can be an effective stream flow
protection requirement. It alows not only the Department of Ecology, but also the water
users themsalves to assure that legally dlocated diverson quantities are not being exceeded.
State law requires that measuring devices be ingtaled on diversion facilities where fish
stocks are classified as critical or depressed by the state Department of Fish and Wildlife,

The amounts diverted are supposed to be recorded and reported to the Department of
Ecology. Since passage of this provision in 1993, the agency has been requiring measuring
devices on many new diversons, but a aminimum isinforming new water users that
measurement will be required in the future. In only afew pilot areas has the agency had the
resources to require retrofit of measuring devices on exigting diversons (e.g. from the Snake
River and Samon Creek in Clark County). The Department of Ecology is cooperating with
the U.S. Bureau of Reclamation in seeking court-ordered measurement and reporting
requirements in the Y akima Basin through the Y akima County Superior Court.

Measuring and reporting of diversons and withdrawaswill be required of dl water users,
focusng firg on the highest priority watersheds (See section on basdline requirements) and
largest water usersfirdt.

Link land useto instream flow protection. Itiscritica to link water and land use
planning and implementation. The linkage can and should be done as part of planning
efforts addressing water and land uses. The Watershed Management Act passed by the
1998 legidature provides the opportunity to link water and land use. It requires|ocal
planning unit to congder dl exiding plans and related planning activities. It also stipulates
that planning units must complete assessment of water supply and use in the areaprior to
initiation of actions. For examplein certain tributaries (e.g. Soos Creek) the lack of stream-
Sde vegetation, or land patterns that impacted aguifer recharge aress (e.g. vegetation
removal, increase in impervious surfaces) are greeter contributors to low flow conditions
and lowering of ingtream flows levels than the direct withdrawds of water. Therefore, it is
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critica for the state and locds involved in watershed planning to modify land use patterns
and land use development in order to protect and restore instream flows.

6. Detailsof Specific Actionsfor Instream Flow Restoration

Setting an instream flow does not put water back into a stream for bagins with chronic low flow
conditions. For many of the highest priority watersheds, the most important need is to get water
back in stream. However severa key water law principles affect the ability to restore instream
flows. Theseinclude the falowing:

- Water rights are issued in perpetuity and are a form of property right. Aslong aswater
continues to be used under awater right, the right remains effective and is reatively immune to
being modified without the owner’s consent. If awater right is atered or taken back by the
gate for a public purpose, compensation must be paid to the holder of the right.

- Firstintimeisfirstin right. The earlier awater right was established, the more secureit is
intime of shortage. Ingtream flows have only been established since about the mid-1970s and
are therefore junior to mogt existing water developments.

- Useit or loseit. A water right can be relinquished or abandoned by the water user’s non
use. Rdinquishment is a statutory provision in which five consecutive years of non-useis
grounds for rdinquishment of the right (though numerous “good causes’ for non-use without
relinquishment are provided in law). Abandonment is a common law principle recognized by
the courts in which awater right may be lost by non-use and the right holder’ s intention to not
resume the use. The intention to abandon may be evidenced by the right holder’ s behavior.

- Beneficial use versus waste. A water right can only be established and continue to exist for a
beneficid use. Beneficid useis defined by the type of the use made of water (e.g. domestic

use) and by the character of that use. The use must be “reasonable’ in quantity to accomplish
the purpose intended without waste. No right exists to waste water.

The following initiatives will be pursued and implemented to Sart putting weter back in streams
in the highest priority watersheds.

Modify Water Rights. State water rights are a usufructuary right; that is, aright to use the
property of someone dse (in this case the sate of Washington, which in the 1917 Water
Code asserted ownership of dl unappropriated water in the state). Water rights are issued
in perpetuity and remain in effect aslong asthey are continudly used. Water rights are
property rights and under state law cannot be taken back or further limited by the state
without compensation of the owner. This makes flow restoration especidly difficult to
achieve.

The State Supreme Court recently ruled that if awater right filing is il in permit gatus and
the permittee requests an extension of time, the Department of Ecology must consider the
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public interest in the permit and may modify the conditions affecting the permit. Thisimplies
that a permit extension could be denied in the interest of instream flows or gpproved with
new ingtream flow conditions. Generdly, this same logic extends to requests to change or
amend awater right. (Theodoratusv. Ecology). The Department of Ecology will, under
appropriate circumstances, impose instream flow conditions when reviewing and making
decisions on change, amendment, extension, or other change to awater right permit or
water right certificate or claim.

Remedy stream flow problemsfor Hydropower projects. Most hydropower facilities
operate under federd licenses that must periodicaly be renewed by the Federal Energy
Regulatory Commission. (See Chapter IV.D Hydropower and Fish: Pursuing
Opportunities.)

Regulate Illegal and Excessive Use and Water Spreading. Some areas of the state
have a sgnificant amount of water being used (1) without authorization from the Department
of Ecology, (2) in excess of the quantities alowed under awater right, (3) in excess of the
acreage alowed to be irrigated, and/or (4) outside the authorized place of use. The agency
has found these forms of illegd activity to some degree in most areas of the Sate that it has
investigated. 1n some areas the problem is completely out of control and in othersit is
relatively isolated and minor. Thisissue will only be summarized here because it istreated in
detall in the enforcement section of thisreport.

The Department of Ecology has authority to issue aregulatory order to a person violating or
about to violate a state water law or regulation (RCW 43.27A.190). Use of water without
awater right is clearly aviolation of the water code. The law isaso clear that the
parameters on awater right relating to quantity, place of use, purpose of use, point of
diverson of withdrawa, maximum acreage irrigated, and specia conditions specified in the
water right are dl legd limits on the use of water. Failure to comply with such limitsisa
violation subject to civil or crimind sanctions.

Much water use in the Sate occurs under water right claims rather than under state issued
rights. One problem istha many dams are clearly ourious on their face in that they may
clam an unredidicdly large anount of water for the use that isclamed. Many dso dlam
water use that began after passage of the water codes extinguished means of establishing a
water right except through the state permit process or which claim aright for futureuse. A
generd adjudication of water rights can determine the validity and quantification of dl clams
inthe basin. Until daims are adjudicated, they remain amgor uncertainty.

The Department of Ecology believesthat it can under the law make atentative

determination asto the vaidity and quantification of aclam for purposes of determining

whether the useisillega or excessve. However, the state Supreme Court has disalowed

the agency from making asSmilar determination for purposes of regulaing among conflicting

uses. Only the Superior Court in agenera adjudication of water rights can make such a
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determination (Rettkowski v. Ecology) This casts some uncertainty over whether the
Department of Ecology truly can regulate anillega or excessve useif theuseisbased ona
clam (whether legitimate or not) until after the cdlaim has been adjudicated. If adjudicationis
necessary before illega uses can be regulated, it may be along time before anything can be
done.

Only ten percent of the state surface water has been adjudicated (percent of ground water
isinggnificant) with another ten percent now underway for the Y akimabasin. Washington
isthe least adjudicated of the western states.

The section on “Details of specific actionsto protect instream flows’ and the chapter on
enforcement describes in detail the actions the state will take to address this problem. Itis
important however to note that in some basins, regulating illega and wasteful practices could
result in sgnificant amount of water remaining in the stream.  (See Chepter V. B.
Enforcement)

Require Water Conservation. Water conservation is a primary means of restoring
depressed stream flow levels. Water conservation takes many forms, but is effected
through four primary means: regulatory, education, incentives, and subsidies.

- Under aregulatory approach, the State can exercise the police power in various ways to
cause water use to be or to become more efficient. For example, the state could establish
efficiency standards and require al water usersto comply with them under threet of penalty.
Water users could aso be required to evaluate conservation potentia and to implement
specific conservation eements as part of awater system plan.

- Educational gpproaches involve providing technica assstance and information transfer to
water usersin the hope that improved, more efficient methods will be voluntarily employed.
Exiding inditutions, including universties and conservation didricts are dready established
to provide this kind of information.

- An incentives gpproach involves giving users economic sgnas that will hopefully lead to
making good choices about water use. Incentives generdly involve influencing the costs and
benefits of desired and not-so-desired behaviors. Tax and rate incentives are commonly
used inthisregard. For example awater utility’s rate structure can send Sgnas to water
users that can influence how much water is used.

- Subsidies involves providing paymentsin the form of loans and grants to water usersto
implement technologies and methods that will improve water use efficiency. Severd
referendum bond funds passed by the voters have provided funds for the Departments of
Hedth, Ecology, and Community, Trade and Economic Development for purposes of
helping to finance water infrastructure devel opment and betterment.
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Washington has attempted to some degree to employ al four of these gpproaches. A
Legidatively sponsored Water Use Efficiency Study completed in 1988 recommended that
al four gpproaches be used in concert to foster improved water use efficiency. The Sudy
report provided detailed recommendations, some of which have been implemented. Others
were not implemented due to budgetary congtraints.

Municipa water conservation. — Detailed report by the state Department of Hedlth
(DOH) on the status of water conservation by public water systems and opportunities
for further improvements in the state’ s program, “Municipad Water Conservation
Analyss and Recommendations’, was issued on December 1998. Generdly,
Washington has one the most progressive programs in the country. The stat€’ s program
requires water utilities with more than 15 service connections to develop a conservation
plan. Conservation plans consst of three dements:

- Water conservation program — Evauation and salection of specific conservation
measures for implementation.

- Water demand forecasting — Cdculation of future water demand six and twenty
yearsinto the future.

- Water use data collection and reporting — Collection of specific water use data
eements.

Specific requirements and guiddines, which were devel oped with the Washington

Water Utility Council, are contained in a 1994 DOH/DOE publication. Requirementsin
al three areas vary depending on the size of the water system and whether the system
will need additiond water rights within twenty years. Required conservation measures
for dl sysemsinclude:

- Ingdlation of source metersfor new sources.

- Consarvaion program promotion.

- Lesk repair if unaccounted for water is greater than 20%.

- Evauation of service meter ingdlation and conservation pricing (water rates).
- Other measures identified by system size if determined to be cost-effective.

The Executive Branch will pursue some or more of the following recommendations to
sgnificantly enhance the state' s water conservation program for public water supplies.
The recommendations include the following:

- Deveop water dlocation standards for al new withdrawas and water duties for
exiding uses.
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- Requiredl existing Group A systems (15 or more services) to instal source meters.
- Requireleak detection and repair for adl systemswith 1,000 or more services.
Authorize locd governments or watershed plansto require it for smdler systems.
- Reguire water use audits for systems with 1,000 or more services.
- Require conservation rate structures for al sysems.
- Eliminate regulatory disncentives to conservation within exiging law.
- Enhance water use data collection and management.
- Better enable water marketing and redllocation of existing supplies.
- Develop modd landscape ordinances.
- Deveop consarvation plansfor state-owned facilities.
- Allow locd governments and watershed plans to exceed Statewide requirements.
- Authorize loca governments, watershed plans and individua water sysemsto
develop and implement:
Mandatory landscape ordinances for outdoor use;
Retrofit and rebate programs for plumbing fixtures, and
Commercid, industrid, and landscaping conservation programs.
- Provide technical assstance to water systemsin developing and implementing
conservation plans.
- Enhance gat€e' s ability to review conservation plans and assure compliance.
- Enhance ga€ s ahility to provide public information and education.
- Develop water demand forecasting guiddines.
- Provide a utility tax credit for conservation investments by water utilities.
- Make water conservation a condition of recelving state funds.

Agriculturd irrigation- water conservation

Agriculturd irrigation isthe largest consumptive use of water in the state. About three-
fourths of Washington irrigation water is diverted from surface water and the remainder
is withdrawn from ground water sources. (See Chapter 11. Background: Setting the
Context)

Maor federa reclamation projects in the Columbia basin, the Y akimabasin and the
Okanogan basin account for well over haf of the ate’ sirrigation land base. The
Columbia Basin Project and the Y akima Basin Project include large storage reservoirs
that capture high spring flow and rlease it for irrigation use during the summer and early
fdl. All mgor tributary stream systems in eastern Washington have irrigated lands to
varying degrees. Theimpact of irrigation on stream flows varies from tributary to
tributary, but generdly, irrigation withdrawa's and consumptive use depress natura
gtream flows during the low flow period in the summer and fal. An interesting exception
isin the upper Y akima River where water is released from headwaters storage
reservoirsto be diverted far downstream. In the upper Y akima River, summer and fall
flows are actudly much higher than they would be naturdly due to storage releases.
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However, the lower Y akima River, below the mgor irrigation diversons, has chronic
low flow problems that affect fish.

Water conservation effortsin the agricultura sector aso vary widely depending on the
gtuation. Irrigation digtricts gpplying for grants and loans from the Department of
Ecology are required to have awater conservation plan. Ecology guidelines set out
date conservation planning requirements for agricultura irrigation. Didtricts receiving
federaly developed water are aso required by the Bureau of Reclamation to have a
conservation plan. Other independent and private irrigation syslems have no current
consarvation planning requirements.

The Department of Ecology aso adminigters drought-related funds. These are bond
funds left over from appropriations made in the 1977 drought. During periodic drought
episodes, the agency can provide grants and loans to public irrigation entities for funds
to ameliorate water supply problemsfor irrigation and related fisheries.

A 1988 water use efficiency study report authorized by the Washington Legidature
made extensive findings and recommendations regarding irrigation water conservation.
Mog of these recommendations remain rdlevant. Only afew have been implemented
since 1988 due to resource congtraints.

Chapter IV. A. 1. Agriculturd Strategy to Improve Fish Habitat outlines the intent of the
date to support a programmiatic gpproach for irrigated agriculture (including agricultura
water conservation) to address Endangered Species Act (ESA) and Clean Water Act
(CWA) certainties.

Require use of Reclaimed Water- Water Reuse. The use of reclamed water isa
promising strategy for reducing the current or future direct draw on streams and associated
aquifers. Under modern water treatment technologies and standards, sewage and industria
wastes are cleaned up to the point that it makes more sense to recycle and use that water
than to discharge it.

Public perception makes it difficult to suggest use of reclaimed water for drinking or contact
uses (dthough thet isincreasingly occurring in other parts of the country). However much
drinking quality water is presently used for purposes that could instead use highly trested
effluent (e.g. industriad and construction water uses, park, lawn and golf courseirrigation,
vehicle washing, and Street cleaning).

A mgor issue regarding water reuse, asin al forms of water conservation, is how should
the water savings be dlocated. Should reclaimed water be employed to reduce the draw
on streams, to help meet new growth in metropolitan areas, or to expand industrial and

agricultura production? Onetechnica chalengeisthat reclaimed water will need its own
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digtribution system and gtrict cross connection controls. A separate distribution system is
expendve, especidly to retrofit into an existing developed area. Locdlities face significant
chdlenges in infrastructure development and gting in order to take advantage of future water
reuse opportunities.

The dtate has been investing consderable energy in reclaimed water. Legidation has been
passed requiring establishment of streamlined permitting and discharge sandards for
reclamed water. A one-stop dtate permit systemisin place. Discharge standards for
underground and wetlands discharge of excess reclaimed water have been adopted. A
date Water Reuse Advisory Committee met for severa yearsto help develop policies for
reclaimed water.

Reclamed water |egidation exempts reclamed water projects from water right procedura
requirements. However, reclaimed water projects are prohibited from impairing any
downstream water rights. This could be a 9gnificant deterrent to reclaming water in arees
that currently discharge effluent to astream. In many Stuations, downstream water rights
may rely inwhole or in part on the effluent as a source of supply.

Compensation costs may affect the economics of reclaming water. Thisismuch lessa
problem in the Puget Sound region where large trestment plants discharge an average of
about 300 million gdlons of effluent per day directly to st water. But in eastern
Washington and inland parts of western Washington, protecting existing water rights could
be a sgnificant burden on reclaimed water proposas.

A detailed report was issued June 1998 by the Departments of Health and Ecology on the

dtatus of water reuse and opportunities for further improvements in the state' s program. It

includes severd recommendations, including requiring the use of reclaimed water to meet

non-potable water needs where feasible. Specific recommendations include:

(1) Provideincentivesto alow marketing and encourage the use of reclaimed weter.

(2) Revise and develop aregulatory structure to require utility planning for water and
wastewater be coordinated to encourage reuse.

(3) Departments of Health and Ecology provide direct assistance to watershed planning
activities to support reuse opportunities, and address potential water rights issues.

(4) Provide incentivesto dlow for congtruction and generation of reclaimed water to
equalize the cost with other potable or non-potable sources.

(5) Develop pilot demonstration projects and public education materids on smal-scale
urban reuse projects, such as greywater.

Funding was provided by the 1999 legidation for reuse and conservation. (See Working
Draft Early Action Plan)
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Useof Trust Water Rights program. Passage of trust water rights legidation in 1989
and 1991 provided a sgnificant new tool for restoring instream flows. Under these laws,
the Department of Ecology is authorized to acquire trust water rights by purchase, lease,
receipt of gift, or by financing water conservation. Trust water rights may be reallocated by
the agency for offstream or instream uses. Progress has been dow in actudly identifying
gtuations for acquigition of trust water rights. The most prominent examples are in the
Methow, Dungeness and Y akima basins.

In the Methow basin, the loca water planning committee developed a plan cdling for dl
new water uses to be met from conserved water from improving the efficiency of existing
irrigation systems. A water bank is proposed that will accept deposits of saved water (trust
water rights) and redigtribute it according to aformulain the plan. The plan cdlsfor 90
percent of water savings to be retained instream and ten percent to be reallocated to new
agricultural and development uses. The Department of Ecology has proposed rulesto
establish water bank for the Methow Basin in Okanogan County.

In the Dungeness basin, the Department of Ecology and a consortium of irrigation water
user organizations have signed an agreement to establish trust water rights from current and
future water savings to restore flows in the Dungeness River.

In the Yakimabasin, the U.S. Bureau of Reclamation and the Department of Ecology have
acod sharing agreement for financing future water conservation projects. Under federa
law specific to the basin, about two-thirds of the water saving is earmarked for instream
flow augmentation and one-third for firming up exidting junior irrigetion water rights. In
addition, the U.S. Bureau of Reclamation has been leasing water rights in the Teanaway
River subbasin as atest of a potentidly larger water acquisition program. The Bureau is
working toward permanent acquigition of severa large water rights to assure permanent
stream flow improvementsin the Teanaway River.

Funding was provided by the 1999 legidature for purchase of water rights. Private groups
are dso moving in the direction of purchasing and leasing water rights for instream flow
improvement. (See Working Draft Early Action Plan)

Water right transfersand changes. Under current law, awater right is appurtenant
(legd attached) to a specific piece of land. 1t may, with the Department of Ecology’ s
gpprova be severed from that land and transferred to a different place of use. The agency
can aso gpprove changes in the point of diversion or withdrawa and changesin the
purpose of use. The statutes (RCW 90.03.380 through 390) allow such changesto be
approved if no other water rights (including those junior to the right being changed) would
be impaired by the change. A state Supreme Court decision requires the agency to protect
exiding, prior-filed water right gpplications when evaluating a proposed change or transfer.
In addition, courts have confirmed that the Department of Ecology must dso consider the

V. 154

Statewide Strategy to Recover Salmon — Extinction is Not an Option
Ensuring Adequate Water in Streamsfor Fish



effect on the public interest when evaluating atransfer. The state Supreme Court recently
confirmed that only water that has been previoudy put to beneficial use can be transferred
or changed.

Water right transfers and changes are becoming increasingly important as new water rights
have become more difficult to acquire. They now make up about twenty-three percent of
the Department of Ecology’s pending water right applications. 1997 legidation enabled
establishment of county level water conservancy boards with authority to process water
right transfer/change requests and recommend their disposition to the Department of
Ecology. Five such boards have been approved and established (in Benton, Lewis,
Franklin, Klichitat, and Y akima counties) others are being proposed.

Other legidation passed in 1997 dlows an irrigation water user to conserve water and
transfer the conserved water to new land as long as the consumptive use under the water
right would not be increased. Thislegidation does dlow water Soreading in avery limited
form. Under these limitations, the transfer should have no additiona deleterious effect on
indream flows. Governor Locke vetoed more expansive water spreading legidation in the
1998 session because of concernsthat it would further diminish instream flows.

Transfers and changes generaly have little or no impact on instream flows (and if they do,
they are denied or required to mitigate the effect). Therefore, the Department of Ecology
believes that more transfers and changes should be encouraged. 1n addition, as noted in the
previous section, there is growing interest in transferring water rights from offstream to
indream use on awilling seler, willing buyer basis.

Water Storage. Most Washington rivers experience their lowest natura flowsin the
summer and early autumn during a period when many water out-of-stream uses reach thelr
maximum need. Natural streamflows pesk in the winter and spring when water needs tend
to belowest. Thishydrologic redity is one reason why many riversin the date have
reservoir sorage. Storage dlows water from the natura high flow period to be shifted in
time to other periods of the year when it is needed most. The purposes served by most
exiging reservoirs include power, irrigation municipa/industria and flood control with
secondary purposes that may include recreation and environmenta benefits.

Higoricdly, surface water reservoir projects have not been favorable to naturally occurring
fish stocks. Many projectsinundated important spawning and rearing habitat, cut off access
to upper watersheds, atered downstream water quality and reduced natura stream flows.
However, in recent years, new storage projects have increasingly been suggested as a
means of restoring or & least managing flows for fish. New storage facilities have been
proposed for many yearsin the Yakima River basin for purposes that includeimproving
aquatic conditions for fish, especidly in dry years. Irrigation didrictsin the Y akimabasin
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have built severd smdl re-regulating reservoirs to reduce operationa spill from irrigation
conveyance systems (and thus conserve water).

It is aso possible to modify the purposes and operations of existing storage facilitiesto be
more fish friendly or even to enhance the production of fish. (See Chapter IV. D.
Hydropower and Fish: Pursuing Opportunities,) Federaly owned and operated reservoirs
have been under great pressure to modify operations to protect or improve conditions for
fish. Thisisoccurring in the Y akimabagn, in the Green River basin near Seettle, and on the
main stem of the Snake and Columbia Rivers.

Offstream storage reservoirs avoid inundating riverine habitat and blocking fish passage.
Water isdiverted or pumped during times of high flow into the reservoir and could be
drafted from it during times of low flow and high water demand and to augment low stream
flows.

In the right setting, it is aso possible to store water in ground water aquifers for later
pumping and use. Thisis not very common yet in Washington, but it isin other parts of the
country. In some cases, irrigation artificialy recharges aguifers through conveyance system
losses and gpplication losses into the ground.

Artificid ground water storage and recovery is being proposed in severd communities for
public water supply and in connection with water reuse projects. These projectsinject or
infiltrate water into a ground water storage basin during high flows and extract the water for
use during low flows. New ground water storage and recovery projects could reduce the
draw on streams during the low flow period of the year and thus be beneficid to fishery
resources.

Other methodsto increase water conservation and efficiency and shar e conserved
water. Water conservation and efficiency measures have been funded both by private and
public resources. The potentid for private funding is however great due to the limited “new”
water supplies. Therefore the issue of how to address the need to put water in the stream
and to provide water for unmet needs requires that we look at various options to facilitate
consarvation and sharing of saved water.

- Water Marketing Concept. Water marketing involves efforts to facilitate the
movement of water rights from outdated and/or lower value usesto newer, higher vaue
uses. Higher value uses, at least in theory should be able to outbid lower vaue uses for
water rights. The result is an economicdly efficient dlocation of water, dthough the
outcome may not be in the public interest. To compensate for this problem, water right
transfers need to be subject to a public interest test.
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Since at least 1917, it has been permissible for awater right holder to sever awater
right from the land to which it is gppurtenant and to move it to anew location for a
different purpose. The user could also el the water right to another person who in turn
may move it esewhere for anew purpose. All such changes require the prior approval
of the Department of Ecology. Before approval, the agency must assure that no other
water right (whether junior or senior) will beinjured by the changein use. The courts
have d o affirmed that the Department of Ecology has a duty to protect the public
intere (including instream flow effects) in consdering any such change.

The market, such asit exids, isaregulated one. Both the no-injury test and the public
interest test may congtrain the free movement of water. In elther case imparment can
potentidly be overcome by compensation, mitigation, or appropriate conditioning of the
approvd to change aright.

Over one-fifth of the water right gpplications currently received by the Department of
Ecology arefor changesin existing water rights. This proportion is expected to increase
in the future due to the difficulty of recelving approva for new origina diversons or
withdrawas and potentid public financing of conservationinfrastructure. The
Department of Ecology has adopted rules that further encourage persons seeking water
to attempt to find and change existing water rights.

One of the factors that inhibit water marketing and transfersis the lack of good
information on water use and lack of certainty of water rights. The Department of
Ecology does not know for certain who the current owners of water rights are. Water
right records include only the origind owner of the water right. Theland to whichitis
appurtenant may have changed ownership many times since water right was established.
An effective market would require better information regarding water right owners as
well aswilling sdllers and buyers.

Thereis growing interest in the conservation community to buy or lease water rights for
dedication to instream purposes. An effective water market is essentid for this Srategy
to be effective. The 1999-01 budget appropriation provides funds (one million dollars)
for the State to purchase or lease water rightsin Strategic locations for ingtream flow
restoration.

Severd areas of the sate are proposing the establishment of a“water-bank” to facilitate
the purchase or lease of water for instream flows and other desired purposes. A water
bank is Smply a centrd location where persons with water rightsto sell or lease and
persons (including the Sate or private foundations) willing to buy or lease can find one
another. A water bank can be set up to accept “ deposits’ of water rights and to issue
them to others. Water banks are operating in other states (e.g. upper Snake and Boise
basinsin Idaho). The Methow is maybe the first basin in Washington for this approach.
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- Conceptsfor sharing saved water as a means of keeping or putting water in
streams. The “Useit or loseit” principle compels water right holders to use their
maximum entitlement or risk logng it or portion of it for nonuse. For irrigation this
encourages continued use of inefficient systems and illegd water spreading (using saved
water to irrigate new acreage beyond the scope of the water right).

In 1989 and 1991 the legidature passed the trust water rights legidation in response to
“the need to develop and test meansto facilitate the voluntary transfer of water and
water rights, including conserved water, to provide water for presently unmet and
emerging needs’. Thetrust water program is discussed above.

V. Monitoring and Adaptive Management: Are we making progress?

Implement State Monitoring and Performance Evaluation

The state will closely monitor the progress of both its own efforts and loca collaborative
watershed efforts that have been deferred to for development of solutions to instream flow
problems. Performance indicators that are under consideration include:

Number of watersheds with instream flows established by rule.
Number of watersheds with instream flow protection effortsin place and implemented.
Number of watersheds with instream flow restoration efforts in place and implemented.

Number of watersheds in which instream flows are met or exceeded.

The Department of Ecology will assess the measures annualy and will report the results to the
Governor and the water and fishery committees of the Legidature. (See Working Draft Early
Action Plan for details)

Default Actions

The Departments of Ecology and Fish and Wildlife will discuss with the sponsors of
collaborative efforts actions that will be implemented by the sate in the event that the local
collaborative effort fals or is not completed in atimely manner. Agreement with the loca
groups and sponsors will be sought on default actions.

However, lack of agreement will not prevent the state from moving ahead with those actionsiif it
believes to be essentid to prevent the further decline of the affected fish stocks. In watersheds
without aloca collaborative process underway, the Departments of Ecology and Fish and
Wildlife will hold similar discussons with the reponsible locd government entities and Indian
tribes regarding default actions needed to addressing indream flow problems in the watershed
pending any future watershed efforts.
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Default actions will be identified for the highest priority watersheds first and then for dl other
high priority watersheds with endangered, threatened, critical or depressed fish stocks.

Default actions could include actions by the Department of Ecology to:

Close or withdraw the whole watershed to further appropriation of both surface and
ground water. If necessary Ecology will adopt emergency rule to implement this default
action.

Set and enforce instream flows.
Enforce againgt illegd and excessve water use.

Initiate adjudication of dl exiging water rightsin the basin.

ESA Compliance Strategy

The intent of the date isto develop, with federd agency participation, awater restoration
template which will include setting instream flow targets, metering, stream gauging, water
conservation and efficiency requirements, enforcement and mechanisms for purchase of water to
put back in streams. The template, once approved by NMFS and USFWS, will serveasa
“water module’. Implementation of water restoration plans consistent with the “water modul€’
will be covered by section 4(d) rules and eventualy an HCP, if gppropriate.

For agriculturd irrigation, water quantity will be covered in the programmeatic approach being
proposed by the state. (See Chapter 1V. A. 1. Agricultura Strategy to Improve Fish Habitat.)
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